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In te r­
pretation

Short title 
and
com m ence­
m ent

Cap. 50

1 of 1969

Cap. 18

30 of I960

ENACTED by the Parliament of Botswana.
PART I

PRELIM INARY
1. (1) This Act may be cited as the Administration o f Estates 

Act, 1972, and shall, subject to the provisions of subsection (2), come 
into operation on a date fixed by the Minister by notice in the 
Gazette.

(2) Different dates may be fixed in respect o f different provisions 
of the Act.

2. In this Act, unless the context otherwise requires —  
“absentee” means any person o f whom the Master, after enquiry,

believes that his whereabouts are unknown and that he has no 
legal representative in Botswana;

“appraiser” means a person appointed or deemed to have been 
appointed under section 9;

“commissioner of oaths” means any person who is a commissioner of 
oaths under the Commissioner of Oaths Proclamation;

“Court” means the High Court o f Botswana;
“letters o f administration” includes any document issued or a copy 

o f such document duly certified by any competent authority 
in any country, from which it appears that any person named or 
designated therein has the authority to administer for the 
benefit, in whole or in part, of any other person, any property 
given under the control o f such first mentioned person by a 
deceased person to be so administered;

“ Master” means the Master of the High Court;
“mental patient” means a person who is the subject o f a reception 

order made under the M ental Disorders Act, 1969, or who is 
confined under the provisions o f Part X A  o f the Criminal
Procedure and Evidence Proclamation or any other person 
who, by reason of mental disorder or defect, is incapable of 
managing his own affairs;

“person under curatorship” includes any person whose property 
has been placed under the care o f a curator;

“property” means all property whether movable or immovable and 
includes rights and any contingent interest in property;

“Registrar o f Deeds” means the person appointed as Registrar of 
Deeds under the Deeds Registry Proclamation;



“ tribesman” means a member o f a tribe or tribal community of 
Botswana or a member of a tribe or similar group of any other 
country in Africa prescribed by the Minister by notice in the 
Gazette for the purposes o f this A ct;

“ tribal community” means any community which is living outside 
a tribal territory but is organised in a tribal manner;

“will” includes a codicil and every kind o f testamentary writing.
3. This Act shall not apply —
(a) to the estates o f deceased tribesmen, which as heretofore, 

shall be administered according to the customary law:
Provided that whenever a tribesman dies after the com­

mencement o f this Act leaving a valid will, this Act shall, 
notwithstanding any partial intestacy, apply as far as may 
be to the administration o f the whole o f his estate; and for 
the purpose o f such application informal testamentary 
instructions in accordance with any written law relating to 
customary succession, given by the deceased shall be deemed, 
in so far as they are not inconsistent with the will, to be 
part o f the w ill;

(b) to the property o f any person belonging to and serving with 
any visiting forces who dies within Botswana while on 
service with those forces, unless it be shown to the satisfaction 
o f the Court or the Master that for the preservation or due 
administration of that property it is expedient that it be 
dealt with under this Act.

PART n
A D M IN IST R A T IO N

4. (1) The President shall appoint an officer to be styled the 
Master o f the High Court.

(2) The officer holding at the commencement of this Act the 
office o f Master shall be deemed to have been appointed under this 
section.

5. The President may appoint one or more Assistant Masters to 
exercise such o f the functions of the Master under this Act or any 
other law as the Master may from time to time direct.

6. All the property and estate o f  every deceased person, minor, 
person under curatorship, or person permanently absent from 
Botswana without a lawful representative therein and whose 
whereabouts are unknown, sh^ll be administered under the exclusive 
supervision o f the Master.

Limits of 
application 
of Act

Appointment 
of Master

Assistant
Master

Jurisdiction 
of Master
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7. The Master shall cause to be kept —
(a) a register containing the names o f  every executor to whom  

letters o f administration have been granted, and every surety 
for any executor;

(b) a register containing the names o f  every administrator to 
whom a certificate o f  authority has been granted, and every 
surety for any administrator; and

(c) a register containing the names o f every tutor and curator 
to whom letters o f confirmation have been granted, and 
every surety for any such tutor or curator.

8. (1) (i) The Master shall preserve o f record in his office all
original wills, death notices, inventories, and liquid­
ation, administration and distribution accounts 
lodged at his office under the provisions o f this Act 
or any prior law under which any such documents 
were customarily lodged or were required to be 
lodged at the office o f the M aster:

Provided that when the Master is satisfied that the 
administration o f any estate or assets subject to his 
supervision in accordance with the provisions o f this 
Act has been finally completed according to law and 
that ten years have elapsed since such completion, he 
may cause to be lodged with the National Archives any 
file relating to such estate or assets which has been kept 
in his office, together with its contents.

(ii) Any person may at any time during office hours 
inspect any such documents and make or obtain a 
copy thereof or an extract therefrom on payment of 
the fees prescribed in respect thereof by the Second 
Schedule to this A ct:

Provided that any person holding office under 
the Government may, in the course o f his official 
duties, take a copy o f or an extract from any such 
document without payment of any fee.

(2) Whenever an order for sequestration has, under any law in 
force in Botswana for the time being relating to insolvent estates, 
been lodged with the Master or the estate o f any debtor has been 
placed under assignment, in accordance with any law so in force, the 
Master shall cause the said registers to be examined and —



(a) if  an insolvent or such a debtor be the executor o f an 
estate not previously administered, distributed, and finally 
settled, the Master shall notify the fact in the Gazette;

(b) if  an insolvent or such a debtor be either a tutor or curator, 
the Master may take steps for the appointment o f a tutor or 
curator dative in the place o f that insolvent or debtor;

(c) if  an insolvent or such a debtor be a surety for any executor, 
tutor or curator, the Master may by notice required that 
executor, tutor or curator to find additional security to his 
satisfaction within a period specified in such notice.

9. (1) The Master may from time to time appoint such and so 
many persons as he thinks fit to be appraisers for the valuation of 
property, and revoke any appointment so made.

(2) Every such appraiser shall, in respect o f every appraisement 
by him, be entitled to demand and receive a reasonable compen­
sation, which shall be assessed according to a tariff o f  fees fixed by 
regulation, and shall be taxed by the Master.

(3) Every appraiser appointed or deemed to have been ap­
pointed under the provisions o f the Administration o f Estates 
Proclamation repealed by this Act shall be deemed to have been 
appointed under this section.

10. (1) Every person who is appointed an appraiser under 
section 9 ( 1 )  shall take an oath before the Master or a commissioner 
of oaths designated by him that he will appraise all such estates or 
properties as may be submitted to his valuation according to the 
just, proper, and true valuation thereof and to the best o f  his skill 
and knowledge.

(2) Any commissioner o f oaths before whom any such oath has 
been taken shall forthwith transmit the same to the Master.

(3) N o appraiser shall act in connection with any property in 
which or in the valuation o f which —

(a)

Appointment 
of Appraisers

Oath of 
Appraisers, 
and Restric­
tion on 
Action

he or his spouse or partner has any pecuniary interest other 
than his remuneration as appraiser; or 
his principal or employer or any person related to him within 
the third degree has any pecuniary interest.
The Master is hereby authorised and required to charge and Master’s Fees 

to demand, receive and retain, or recover in respect o f the acts, 
matters or things done or caused to be done by him or in his office, 
the fees specified in the tariff contained in the Second Schedule to 
this Act, and every such fee shall be paid by a means prescribed.

(b)

11.
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PART m
ESTATES OF DECEASED PERSONS

12. (1) W henever any person dies within Botswana leaving 
therein any property or a will, the nearest relative or connection of 
the deceased at or near the place o f death, or in default o f any such 
near relative or connection, the person who at or immediately after 
the death has the control o f the premises at which the death occurs, 
shall within fourteen days thereafter cause a notice o f death to be 
framed in the form “A ” in the First Schedule to this Act, and shall 
cause that notice, signed by himself, to be delivered or transmitted to 
the M aster; such notice shall be accompanied by a true copy thereof.

(2) W henever any person dies outside Botswana leaving any 
property or a will therein, any person within Botswana having 
possession or control o f  any such property or such will shall within 
fourteen days after the death has come to his knowledge report the 
death to the Master.

(3) The Master may by written notice require any person who 
may, in his opinion, be able to furnish the information required —

(a) if  no death notice has been given or obtained, to submit to 
him within a period specified in the notice, a death notice 
substantially in the prescribed form; and

(b) if  a death notice has been given or obtained or has been 
submitted under paragraph (a) and the Master desires any 
further information, to answer in writing to the best of his 
knowledge, within a period so specified, such questions as 
may be sent forth in the notice.

(4) I f  the person signing any death notice was not present at the 
death, or did not identify the deceased after death, the Master may 
call upon any person having any interest in the estate for proof o f the 
death.

13. (1) Any person may lodge with the Master, either open or 
enclosed, any will executed by such person; and the Master with 
whom that will is lodged shall cause to be kept a register o f the name 
and address o f every person so lodging a will and the date when it 
was lodged.

(2) Every will so lodged shall be accompanied by a duplicate or 
fair and true copy thereof, which, together with the original, shall 
be kept in the custody o f the Master until the death o f  the person 
executing the will unless re-delivery thereof be demanded by him, 
or in his lifetime by his agent specially authorised for that purpose,



and when any such will is re-delivered the said person or his said 
agent (as the case may be) shall sign a receipt for the same.

14. (1) Any person who has any document being or purporting 
to be a will in his possession at the time o f or at any time after the 
death o f any person who executed such document, shall, as soon as 
the death comes to his knowledge, transmit or deliver such document 
to the Master.

(2) Every person shall, a t the expense o f the estate and when 
required  by the M aster to do so, transm it the original m inute o f any 
notaria l will passed before him  or in  his possession, to the M aster, 
and  shall a t the sam e time file a certified copy thereof in his protocol 
and  endorse thereon th a t the original has been transm itted  to the 
M aster.

(3) Any such docum ent w hich has been received by the M aster, 
shall be registered by him  in a register o f estates, and he shall cause 
any such docum ent w hich is closed to be opened for the purpose of 
such registration.

I f  it appears to the M aster that any such docum ent, being 
or purporting  to be a will, is for any reason invalid, he m ay, no t­
w ithstanding registration thereof in terms-of subsection (3), refuse to 
accept it for the purposes of this Act until the validity thereof has 
been determ ined by the Court.

(5) I f  the M aster is satisfied th a t the person who executed arty 
will transm itted  or delivered to him  in term s o f subsection (1), has 
not left any property  in Botswana, he m ay release such will to any 
person lawfully requiring it for the purpose of liqu idating  and 
distribu ting  the estate of the deceased person outside Botswana.

15. Every Ju d g e  of the H igh C ourt and  every m agistrate who 
upon inform ation taken on oa th  is satisfied th a t there is reason to 
suspect th a t any will is concealed in any place w ithin his jurisdiction 
m ay, by w arran t under his hand , cause every such place to be 
searched.

16. W hen any person on reasonable grounds is believed to be in 
possession o f or to have u nder his control any will, and  after the 
death  of the testator fails to deliver or transm it the same as herein­
before provided, the M aster shall forthw ith apply to any court 
having jurisdiction for an order tha t such person forthw ith deliver 
tha t will to him.

17. (1) W hen one o f two spouses who have been m arried  in 
com m unity o f p roperty  dies the survivor shall, w ithin six weeks 
after the dea th , cause an  inventory o f all p roperty  w hich, a t the
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time o f the dea th , form ed p art o f or belonged to the estate possessed 
in com m unity between the predeceasing and  surviving spouses, to be 
m ade in the presence o f two im partial witnesses being persons of 
good credit and  repute and  in the presence o f such persons having an 
interest in the d istribu tion  o f the jo in t estate as heirs or legatees of the 
predeceased spouse as m ay attend.

(2) I f  any such p roperty  not included in any such inventory 
has, after the dea th , been registered in the nam e of the surviving 
spouse, the surviving spouse shall, w ithin fourteen days after the 
date of any such registration, transm it to the M aster a supplem entary  
inventory of all such property.

(3) Every such inventory shall be subscribed by the surviving 
spouse, the witnesses aforesaid, and  the heirs or legatees so attending.

18. O n the death of any person, not being one of two spouses 
m arried  in com m unity of p roperty  —

(a) the wife or husband o f the deceased; or in the default or 
absence of the wife or husband,

(b) the child or children o f the deceased ; or in the default, 
absence, or m inority  o f the child or children,

(c) the next o f kin of the deceased; or in default, absence, or 
m inority  of the next of kin,

(d) the person who, a t or im m ediately after the dea th , has the 
control o f the premises where the deceased was living or 
staying at the time of his death ,

shall w ith in  forteen days after the death , cause to be m ade, in  the 
presence o f two im partia l witnesses being persons o f good cred it and 
repute , an  inventory o f all p roperty  known by the person m aking the 
inventory to have belonged to the deceased or to have been in his 
possession upon the said premises a t the tim e o f his death .

Every such inventory shall be subscribed by the person causing 
the same to be m ade and  by the witnesses aforesaid.

19. Every person hereinbefore required  to cause any inventory 
to be m ade shall, as soon as the same has been m ade as aforesaid, 
forthw ith deliver or transm it it to the M aster.

20. N otw ithstanding  any th ing  to the con trary  hereinbefore 
contained, the C ourt or the M aster m ay, on sufficient cause ap p ea r­
ing, a t any tim e order th a t an  inventory o f any property  belonging 
to any  deceased person or to the jo in t estate o f any  deceased person



and the surviving spouse, be taken by any person named in the 
order.

21. Every person required by law to frame an inventory o f the 
property o f a deceased person shall include therein a specified list 
of all immovable property, registered in the name of the deceased or 
in which he knew that the deceased had an interest at the date of 
his death, and shall insert, if  possible, a reference to the title under 
which the deceased held such property, the date o f the title, and full 
particulars concerning such interest.

22. (1) The Master shall forthwith after the receipt by him of 
the inventory and particulars mentioned in the last preceding 
section furnish to the Registrar o f Deeds a return —

(a) giving the name o f every deceased person who, being 
married in community o f property, had at the date o f death 
(as shown by the inventory filed as hereinbefore required) 
an interest in immovable property not registered in the 
name o f such deceased person, the date o f the death of 
such person and a reference to the will, if any;

(b) embodying all material information in respect of that 
immovable property, and the interest o f the deceased 
therein, contained either in the inventory lodged with the 
Master, or in the will (if any) o f the deceased.

(2) The Registrar o f Deeds after being furnished with such a 
return, shall not, unless directed by the Court or the Master to do so, 
register any transaction or right in respect o f such property in the 
estate at the instance o f any person other than the executor o f the 
estate.

23. On the death o f any person not being one of two spouses 
married in community of property —

(a) the husband or wife o f the deceased; or in the default or 
absence o f the husband or wife,

(b) the child or children o f the deceased; or in the default, 
absence, or minority o f the child or children,

(c) the next o f kin of the deceased; or in the default, absence, 
or minority o f the next o f kin,

(d) the person who at or immediately after the death has the 
control o f  the premises where the death occurred; and

(e) the person who at or immediately after the death has 
possession or control o f any goods and effects o f the deceased,
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shall secure and  take charge o f all goods and  effects o f w hatever 
description u nder his control w hich belonged to the deceased, 
and  shall re ta in  the  sam e in his custody and  possession until delivery 
thereof is dem anded  by the executor o f the deceased o r by any 
o ther person lawfully appoin ted  by the C ourt or the M aster to 
receive delivery for the purpose o f the adm inistration  o f the estate.

24. W henever one o f two spouses m arried  in com m unity of 
p roperty  dies, the assets o f the jo in t estate shall rem ain  under 
the charge of the survivor un til the appo in tm en t o f a curator bonis 
or executor to adm inister the assets o f  such estate.

25. I f  any person —
(a) in any  way disposes o f any  p roperty  o f an  estate of a deceased 

person except in  so far as he m ay be authorised thereto  by a 
com petent C ourt or by the M aster, o r as m ay be necessary 
for the safe custody or preservation o f any p a r t o f the 
estate or for providing a suitable funeral for the deceased or 
for the subsistence o f the family or household o f the deceased ; 
or

(b) after letters of adm inistration  have been g ran ted  to  him , 
in  any w ay disposes o f any p roperty  o f the estate w hich is 
not contained in an  inventory  o f th a t estate lodged w ith  the 
M aster under this Act,

he shall thereupon becom e personally liable to pay  to the creditors, 
legatees, and  heirs of the deceased the full am oun t of their debts, 
legacies and  inheritances, in so far as the estate is insufficient for the 
paym ent thereof:

Provided th a t if  he satisfies the C ourt th a t the value o f the p roperty  
so disposed of by him  did not exceed a certain  sum and  th a t the 
disposal o f the p roperty  was m ade in  good faith , his liability shall be 
lim ited (but w ithout prejudice to the righ t of any creditor, legatee, or 
heir to be paid  the taxed costs o f suit incurred  by him  in respect of 
the recovery from the person so liable of the debt, legacy, o r in ­
heritance) to the said sum , after deduction  therefrom  o f the am ount 
(if any) which th a t person proves to have been the value o f any  p a rt of 
the estate disposed o f by him  in a m anner in  w hich, and  for a purpose 
for w hich, it ought by law to have been disposed o f:

Provided th a t no th ing  in this section contained shall be construed 
as m odifying the provisions o f the last preceding section w hereby 
the survivor o f two spouses m arried  in  com m unity o f p roperty , 
retains, as in th a t section provided, the charge o f the jo in t estate.



26. Every person, not being the executor o r cu ra to r o f the estate 
o f a deceased person duly  appo in ted  by the M aster, who has in his 
possession o r custody any  p roperty  belonging to th a t estate, shall 
forthw ith either deliver th a t p roperty  to the executor or curator 
duly appo in ted  and  authorised to adm inister the estate, o r report 
the particu lars o f  the p roperty  to the M aster; and  if  any  such 
person fail to do so o r p a r t w ith any such p roperty  to any  person not 
authorised by the M aster by letters o f adm inistration  or o ther 
direction to  receive the sam e, he shall, ap a rt from  any o ther liability 
he m ay incur thereby, be liable for all duties, taxes, or fees payable 

to the G overnm ent in respect o f th a t property.
27. (1) In  all cases w here the M aster deems it expedient, he 

m ay appo in t a curator bonis to take the custody and  charge of any 
estate until letters o f  adm in istration  are gran ted  for the due adm inis­
tration  thereof.

(2) Every such curator bonis m ay collect such debts and  m ay sell 
or dispose o f such perishable p roperty  belonging to the estate, 
w herever situate w ith in  Botswana, as the M aster m ay specially 
authorise.

28. (1) T he estate o f all persons dying either testate or in ­
testate shall be adm inistered and  distribu ted , according to  law, 
under letters of adm in istration  g ran ted  by the M aster in the form 
;B” in the F irst Schedule to this Act. Such letters of adm inistration

shall be gran ted  to the executors testam entary  duly appoin ted  by 
persons so dying or to such persons as, in default o f executors 
testam entary , are appo in ted , as in this Act described, executors 
dative to the persons so dying.

(2) Letters of adm in istration  shall authorise the executor to 
adm inister the estate w herever situate.

(3) W henever the estate or p roperty  o f any person is being 
adm inistered at the com m encem ent of this Act under the super­
vision of the M aster, the person adm inistering th a t estate or p roperty  
shall be entitled to have his au tho rity  recognised under this Act 
th roughout Botswana, and the adm inistration  of the estate or 
property  shall be carried  out as if  this Act had not been prom ulgated.

(4) Letters o f adm inistration  m ay be issued to a w om an, but 
shall not, w ithout the consent in  w riting  o f her husband, be granted 
to a w om an m arried  in com m unity o f p roperty , or to a wom an 
m arried  out of com m unity of p roperty  when the m arita l pow er of 
the husband is not excluded.
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29. In  all cases in which any deceased person has by will duly 
appoin ted  any  person to be his executor the M aster shall, upon the 
w ritten  application  o f the person so appoin ted , g ran t letters of 
adm inistration  to him  as soon as the will has been registered in the 
office of the M aster:

Provided th a t —
(a) if it appears to the M aster; or
(b) if any person by writing lodged with the M aster object, 

th a t any will by v irtue w hereof any person claims to be the executor 
testam entary  of any person deceased is not in law sufficient to 
w arran t and  support the claim , letters of adm inistration m ay be 
refused by the M aster —

(i) un til the validity and  legal effect of tha t will has been 
determ ined by the ju d g m en t of the C ourt;

(ii) un til the objection has been w ithdraw n by the person 
by whom the same was m ade; or

(iii) until the person objecting has had sufficient time to 
apply  to the C ourt for an  order restrain ing the issue 
of letters of adm inistration :

Provided further tha t if the executor appointed by the will be a 
corporation the M aster shall g ran t letters o f adm inistration to any 
officer of the corporation thereto nom inated by the corporation, 
for whose acts as executor the corporation accepts liability, and 
upon his death , resignation or dismissal, to his successor being 
thereto  nom inated and  guaran teed  as aforesaid by the co rp o ra tio n :

Provided also th a t in case any such executor shall be or reside ou t­
side Botswana the M aster m ay refuse to g ran t letters o f adm inis­
tra tio n  to th a t executor until he finds sufficient security for his 
due and  faithful adm inistration of the estate and chooses domicilium 
citandi et executandi w ithin B otsw ana:

Provided lastly th a t if  it be brought to the notice of the M aster 
th a t any such executor testam entary  is insolvent or has assigned his 
estate, notw ithstanding anything in subsection (2) of section 35 the 
M aster m ay refuse to g ran t letters o f  adm inistration  to th a t executor 
un til he finds security as aforesaid, and  if  the estate o f any such 
executor be placed under sequestration or assigned after he has 
been gran ted  letters of adm inistration, the M aster m ay by notice 
require  him  to find security as aforesaid w ithin a period specified in 
such notice. T he M aster m ay allow reasonable costs o f finding 
security to be charged ou t o f the estate.



30. (1) N oth ing  in this Act contained shall prevent any 
executor testam entary  from assum ing any o ther person as executor 
of the testator under and by virtue of any power for that purpose to 
him  com m itted by the testator by his w ill:

Provided th a t no person shall be entitled or qualified to act as 
assumed executor unless letters of adm inistration  have, during  the 
life-time of the executor testam entary , been gran ted  to him  as such 
by the M aster.

(2) Subject to the provisions of this Act as to security the M aster 
shall g ran t such letters o f adm inistration  on production  to him  of 
the will by w hich the assum ption o f the executor is authorised and  of 
the deed by w hich such executor testam entary  has assum ed that 
person as executor, and  w herever possible, the original letters of 
adm inistration  g ran ted  to th a t executor.

(3) Every provision o f this Act and o f every o ther law applicable 
or relating  to or affecting executors shall be deem ed and  taken to, 
and  shall, app ly  and  re la te to and  affect every such executor so 
assumed.

31. (1) T he M aster shall, subject to the provisions of sub­
sections (3), (4), (5) and  (6) —

(a) if  any person has died w ithout having by will nom inated  any 
person to be his executor;

(b) if the w hereabouts of any person so nom inated to be sole 
executor o r o f all the persons so nom inated to be executors 
are unknow n, or if  such person or all such persons are dead 
or refuse or are incapacita ted  to  act as executors or when 
called upon by the M aster by notice in w riting  to take out 
letters o f adm inistration  w ithin a period specified in the 
notice fail to  take ou t such letters w ithin th a t period or 
w ithin such fu rther period as the M aster m ay allow ;

(c) if, in the case o f two or m ore persons being so nom inated  to 
be executors, the w hereabouts o f one or some of them  are 
unknow n, o r one or some o f them  are dead or refuse o r are 
incapacita ted  to act as executors or w hen so called upon by 
the M aster fail so to take ou t letters of adm inistration , and  in 
the interests o f the estate, one or m ore executors should be 
jo ined  w ith  the rem ain ing  executor or executors; or

(d) if  the executors in any  estate are a t any  tim e less than  the 
nu m b er required  by the will o f the testator to form  a 
q u o ru m ;
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(e) if  any person who is the sole executor or all the persons who 
are executors of any estate, cease for any reason to be 
executors thereof; or

(f) if, in the case o f two or m ore persons who are the executors 
of any estate, one or some of them  cease to be executors 
thereof, and  in the interests of the estate, one or more 
executors should be jo ined  w ith the rem aining executor 
or executors,

by notice published in the G azette and  in such o ther m anner as 
in his opinion is best calculated to bring  it to the a tten tion  of the
persons concerned, call upon the surviving spouse (if any), the heirs 
o f the deceased and  all persons having claims against his estate, to 
a tten d  before h im  or, if m ore expendient, before any m agistrate at a 
tim e and  place specified in the notice, for the purpose of recom m end­
ing to the M aster for appo in tm ent as executor or executors, a person 
or a specified num ber of persons,

(2) O n  receipt of such recom m endation or when it appears tha t 
the persons concerned have failed to m ake any recom m endation, 
the M aster shall, subject to the provisions o f subsection (3) and 
sections 32, 35, 36 and  39, unless it appears to him  to be necessary 
or expedient to postpone the appo in tm ent and  to publish another 
notice under subsection (1), appo in t and  g ran t letters of adm inis­
tration  to such person or persons as he deems fit and  proper to be 
executor or executors o f the estate o f the deceased.

(3) I f  the value of any estate does no t exceed six hundred  rand , 
the M aster m ay dispense w ith a notice under subsection (1) and with 
the appo in tm ent of an  executor and  give directions as to the m anner 
in w hich any such estate shall be liquidated and distributed.

(4) I f  the value o f any  estate does not exceed two thousand 
rand , the M aster m ay, in any  case referred to in subsection (1), 
w ithout any notice under th a t subsection, appo in t and  g ran t 
letters of adm inistration  to such person or persons as he deems fit 
and proper to be executor or executors o f the estate of the deceased.

(5) T he M aster m ay at any tim e, w ithout any such notice —
(a) if, in the case of two or more persons —

(i) who have been nom inated by will to be executors, the 
w hereabouts of one or some of them  are unknow n, or 
one or some of them  are dead or refuse or are in ­
capacitated  to ac t as executors, or when called upon 
by the M aster by notice in w riting  to take ou t letters of 
adm inistration  w ith in  a period specified in  the notice,



fail to  take o u t such letters w ithin th a t period or 
w ith in  such fu rther period as the M aster m ay a llo w ; or

(ii) w ho are the executors in any estate, one or some of 
them  cease to be executors thereof, 

g ran t letters o f adm inistration  to the rem aining executor or 
executors, or au thorize the rem aining executor or executors 
to liqu idate  and  distribu te the estate, as the case m ay be; or

(b) if  after the discharge o f any  executor it appears th a t there is 
p roperty  in the estate w hich has not been d istributed by such 
executor, appo in t and  g ran t letters o f adm inistration  to such 
person as he deems fit an d  p roper to liqu idate  and  distribute 
such property

(6) N othing in this section contained shall authorize the M aster 
to g ran t letters o f adm inistration  to any person who is legally 
incapacitated  to act as executor o f the estate of the deceased.

(7) T he second proviso to section 29 shall mutatis mutandis 
apply  w ith reference to the g ran t of letters adm inistration under 
this section.

32. In  every case in w hich there is com petition for the office of 
executor dative, the surviving spouse, or, failing a surviving spouse, 
an  heir o r some o f the heirs or, failing an  heir, a creditor or creditors, 
or, failing a creditor, a legatee or legatees or the nom inee of any such 
person or class o f person, shall be preferred by the M aster to the 
office o f executor:

Provided th a t no th ing  in this section contained shall prevent any 
one or m ore persons o f the classes aforesaid from being conjoined in 
the said office w ith one or m ore o f any o ther o f those classes and  if  it 
appears to the M aster, or to the C ourt on reviewing the appo in tm ent 
o f the M aster, th a t any  good reason exists against the appo in tm en t of 
all or any o f those persons or classes o f persons as executor or executors 
any such person or class o f persons m ay be passed by and  some other 
fit and  p roper person or persons m ay by the M aster or by the C ourt 
be appoin ted  executor or executors.

33. I f  any heir, creditor, or legatee o f a deceased person be a 
m inor under the guard iansh ip  of a tu to r duly appointed, th a t tu to r 
shall be entitled to be preferred to the office o f executor dative 
u nder the last preceding section in  like m anner in all respects as 
the m inor, whose tu to r he is, would, if  o f full age, have been entitled 
to be preferred to th a t office under tha t section.
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34. (1) An executor m ay at any time be rem oved from his
office —

(a) by the C ourt —
(i) if  he fails to com ply w ith a notice under subsection ( I ) 

of section 35 w ithin the period specified in the notice, 
or w ith in  such fu rther period as the M aster m ay allow, 
and  was not, p rior to the issue o f such notice, under an 
obligation to find security for the proper perform ance 
of his functions;

(ii) if he has at any tim e been a party  to an  agreem ent or 
arrangem en t w hereby he has undertaken  th a t he will, 
in his capacity  as executor, g ran t or endeavour to 
g ran t to, or ob tain  o r endeavour to ob tain  for any 
heir, deb to r or cred itor of the estate, any benefit to 
w hich he is not e n title d ;

(iii) if  he has by m eans of any m isrepresentation or any 
rew ard or offer o f any  rew ard, w hether d irect or 
indirect, induced or attem pted  to induce any person 
to vote for his recom m endation to the M aster as 
executor or to effect or to assist in effecting such 
recom m endation ;

(iv) if  he has accepted or expressed his willingness to 
accept from  any person any benefit w hatsoever in 
consideration o f such person being engaged to 
perform  any work on beha lf of the estate; or

(v) if  for any  o ther reason the C ourt is satisfied th a t it is 
undesirable th a t he should act as executor o f the 
estate concerned ; and

(b) by the M aster —
(i) if  he has been nom inated  by will and  th a t will has 

been declared to be void by the C ourt or has been 
revoked, either wholly or in  so far as it relates to 
his n o m in a tio n ;

(ii) if  he fails to  com ply w ith a notice under p arag rap h  (c) 
of subsection (2) o f section 8 or the fourth proviso to 
section 29 w ithin the period specified in  the notice or 
w ithin such fu rther period as the M aster m ay allow 
and was, p rio r to the issue o f such notice, u n d e r an 
obligation to find security for the p roper perform ance 
of his functions;



(iii) if  he is convicted, in Botswana or elsewhere, o f theft, 
fraud, forgery, u ttering  a forged instrum ent or 
perjury , and  is sentenced therefor to serve a term  of 
im prisonm ent w ithout the option o f a fine, or to a fine 
exceeding tw enty ran d ;

(iv) if a t the tim e o f his appo in tm ent he was incapacitated , 
or if  he becomes incapacitated  to ac t as executor o f the 
estate o f the deceased;

(v) if he fails to perform  satisfactorily any du ty  imposed 
upon him  by or u nder this A ct or to com ply w ith any 
lawful request o f  the M aster; or

(vi) if he applies in w riting  to the M aster to be released 
from his office.

(2) Before rem oving an  executor from his office under sub- 
p arag rap h  (i), (ii), (iii), (iv) or (v) o f parag raph  (b) o f subsection
(1), the M aster shall forw ard to him  by registered post a notice 
setting forth the reasons for such rem oval, and  inform ing him  tha t 
he m ay apply  to the C ourt w ith in  th irty  days from  the da te  o f such 
notice for an  order restrain ing the.M aster from  rem oving him  from 
his office.

(3) An executor who has not been nom inated by will m ay at 
any  time be rem oved from his office by the M aster if  it appears tha t 
there is a will by w hich any  o ther person who is capable o f acting and 
consents to ac t as executor has been nom inated  as executor to the 
estate w hich he has been appoin ted  to liqu idate  and  d is trib u te :

Provided th a t if  the non-production or non-disclosure of the will 
p rior to the appo in tm en t o f such first-m entioned executor has been 
due to the fault o r negligence o f the person therein  nom inated 
executor, the person so nom inated shall be personally liable, a t the 
instance o f the M aster or any  person interested, to m ake good all 
expenses w hich have been incurred  in respect o f the appo in tm ent of 
such first-m entioned executor.

(4) T he C ourt rem oving any  executor from his office m ay 
declare him  incapable du rin g  the period o f his life or such other 
period as it m ay determ ine, o f holding office as an  executor.

(5) Any person who ceases to be an  executor shall forthw ith 
re tu rn  his letters o f adm inistration  to the M aster.
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35. (1) Every executor dative or assumed executor shall, 
before he is perm itted  to en ter upon the adm inistration of the 
estate, and  thereafter as the M aster m ay by notice require, find 
security to the satisfaction o f the M aster for the due and  faithful 
adm inistration o f the estate to w hich he has been appointed:

Provided th a t if  such executor dative or assumed executor is a 
paren t, surviving spouse o r child o f the deceased, he shall not be 
required  to furnish security unless the M aster specially directs th a t 
he shall do so.

(2) Every executor testam entary  shall be under the like obli­
gation of finding security, unless —

(a) he be the paren t, child or surviving spouse o f the deceased 
testator;

(b) he has been nom inated by will executed before the 7th 
Ju ly , 1933, and  has not been directed by the will to find 
secu rity ;

(c) he has been nom inated by will executed on or after the 
said date , and  the  testator has in such will directed the 
M aster to dispense with such security; or

(d) the C ourt shall otherwise direct.
(3) T he M aster shall allow the reasonable costs o f  finding 

security to be charged out o f the estate.
(4) T h e  security shall be for such am ount as in the circum stances 

of each p articu la r case appears to the M aster reasonable.
(5) I f  any default be m ade in the faithful adm inistration o f the 

estate, the M aster m ay proceed to  enforce the security and  recover 
from  the person in default or from the sureties the actual loss to the 
estate. A certificate u nder the hand  o f the M aster shall be prima facie 
evidence o f the am ount of any such loss.

36. (1) T h e  provisions o f sections 37 and  38 o f this A ct shall 
apply  to all letters o f adm inistration a t any tim e gran ted  in  any 
country  as and  from the da te  and  during  the period (if any) fixed by 
the M inister by notice in the G azette declaring the said sections 
applicable to letters o f  adm inistration gran ted  in tha t country , and 
thereupon those provisions shall continue in force as regards letters 
o f adm inistration  gran ted  in th a t country  either un til any period so 
fixed as aforesaid or any extension thereof by like notice has expired, 
or un til a fu rther like notice has been sim ilarly published declaring 
th a t the said provisions shall no longer apply  to letters of adm inis­
tration  gran ted  in th a t country.



(2) T h e  provisions o f the said sections applying to letters of 
adm inistration  g ran ted  in  any  country  shall apply  also to letters of 
adm in istration  gran ted  by any consular court o f th a t country.

37. W henever letters o f  adm in istration  o f the estate o f a deceased Signing and 
person g ran ted  in  any country  are, or a no taria lly  certified copy ^ idlng°j' 
thereof is, p roduced  to and  a copy thereof deposited w ith  the M aster Adminis- 
by the person in whose favour those letters of adm inistration  have n a tio n  

been g ran ted  o r his du ly  authorised agent, those letters or th a t gra™ed ln 
certified copy m ay be signed by the M aster and  sealed w ith  his seal Country 
o f office, and  shall thereupon  be o f like force and  effect and have as 
full operation  in  Botsw ana w ith  respect to the whole estate therein 
situate, and  the  M aster shall have the same control over the adm inis­
tra tio n  o f the sam e, as if  the said letters had been letters o f adm inis­
tration  g ran ted  by the M aster :

Provided th a t —
(a) the M aster shall not sign and  seal letters o f  adm inistration 

or a certified copy thereo f in  any estate in regard  to which 
letters have a lready  been gran ted  o r signed an d  sealed w ithin 
B otsw ana;

(b) before any  such letters are, o r any  such certified copy is, 
signed and  sealed a certificate o f dea th  and  a duly  certified 
copy o f the will (if any) o f the deceased and  an inventory  of 
all p roperty  know n to belong to him  within Botswana, 
together w ith  any  inform ation required  by the M aster for 
the due supervision o f the adm inistration  of the estate in 
Botswana, shall be lodged w ith  the M aster, and  the same 
stam ps, fees of office, duties and  security shall be paid  and 
given which would be required  if the said letters or copy had 
been letters dative gran ted  by  the M aster and  such executor 
shall choose domicilium citandi et executandi w ithin B otsw ana;

(c) if  the M aster refuse to sign and  seal any such letters of 
adm in istra tion  or no taria lly  certified copy thereof so 
p roduced  the person thereby authorised and  em pow ered to 
act m ay, after notice to the M aster, app ly  to the C ourt for 
re lie f and  thereupon  the C ourt shall m ake such o rder as it 
m ay think fit.
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38. (1 )  A  c o p y  c e r t i f i e d  b y  t h e  M a s t e r  o f  t h e  c o p y  o f  a n y  
l e t t e r s  o f  a d m i n i s t r a t i o n  d e p o s i t e d  w i t h  h i m  u n d e r  t h e  p r o v i s i o n s  
o f  s e c t i o n  3 7  s h a l l  b e  a d m i t t e d  i n  e v i d e n c e  i n  a l l  p r o c e e d i n g s  w i t h i n  
B o t s w a n a  a s  i f  t h a t  c e r t i f i e d  c o p y  w e r e  t h e  o r i g i n a l  l e t t e r s .

(2 )  A  c e r t i f i c a t e  u n d e r  t h e  h a n d  o f  t h e  M a s t e r  t h a t  h e  h a s ,  in  
a c c o r d a n c e  w i t h  t h e  s a i d  p r o v i s i o n s ,  s i g n e d  a n d  s e a l e d  a n y  l e t t e r s  o f  
a d m i n i s t r a t i o n  a u t h o r i s i n g  a n d  e m p o w e r i n g  a n y  p e r s o n  t o  a c t  
t h e r e u n d e r  s h a l l  b e  a d m i t t e d  i n  a l l  l e g a l  p r o c e e d i n g s  w i t h i n  
B o t s w a n a  a s  p r im a  f a c i e  p r o o f  o f  t h e  l e g a l  r i g h t s  a n d  t i t l e  o f  t h a t  
p e r s o n  t o  a d m i n i s t e r  t h e  e s t a t e  w i t h i n  B o t s w a n a  o f  t h e  d e c e a s e d  
p e r s o n  n a m e d  i n  t h e  c e r t i f i c a t e .

39. E v e r y  e x e c u t o r  s h a l l ,  w i t h i n  t h i r t y  d a y s  a f t e r  l e t t e r s  o f  
a d m i n i s t r a t i o n  h a v e  b e e n  g r a n t e d  t o  h i m ,  o r  w i t h i n  s u c h  f u r t h e r  
p e r i o d  a s  t h e  M a s t e r  m a y  a l l o w ,  m a k e ,  s u b s c r i b e ,  a n d  t r a n s m i t  to  
t h e  M a s t e r  a n  i n v e n t o r y  s h o w i n g  t h e  v a l u e  o f  a l l  p r o p e r t y  b e l o n g i n g  
t o  t h e  e s t a t e ; a n d  i f  h e  c o m e s  t o  k n o w  t h e r e a f t e r  o f  a n y  s u c h  p r o p e r t y  
w h i c h  is  n o t  c o n t a i n e d  i n  a n y  i n v e n t o r y  l o d g e d  b y  h i m  w i t h  t h e  
M a s t e r  h e  s h a l l  m a k e ,  s u b s c r i b e ,  a n d  t r a n s m i t  t o  t h e  M a s t e r  a n  
a d d i t i o n a l  i n v e n t o r y  s h o w i n g  t h e  v a l u e  t h e r e o f ,  a n d  t h e  M a s t e r  
m a y  d i r e c t  h i m  t o  f i n d  f u r t h e r  s e c u r i t y  u n d e r  s e c t i o n  3 5  o f  t h i s  A c t .

40. I f  a n  e x e c u t o r  f a i l s ,  w i t h i n  s u c h  r e a s o n a b l e  t i m e  a s  t h e  
M a s t e r  m a y  p r e s c r i b e ,  t o  p l a c e  a  v a l u e  u p o n  t h e  a s s e t s  o r  a n y  
p o r t i o n  t h e r e o f  o r  i f  h e  p l a c e s  s u c h  a  v a l u e  t h e r e o n  a s  d o e s  n o t  m e e t  
w i t h  t h e  a p p r o v a l  o f  t h e  M a s t e r ,  t h e  M a s t e r  m a y  c a u s e  t h e  v a l u e  o f

t h o s e  a s s e t s  t o  b e  a p p r a i s e d  b y  a n  a p p r a i s e r  a n d  t h e  v a l u e  so  
a s c e r t a i n e d  s h a l l  b e  t a k e n  t o  b e  t h e  t r u e  v a l u e  o f  t h o s e  a s s e t s  f o r  t h e  
p u r p o s e s  o f  t h i s  A c t .

41. E v e r  y  e x e c u t o r  s h a l l ,  s o  s o o n  a s  h e  h a s  e n t e r e d  o n  t h e  
a d m i n i s t r a t i o n  o f  t h e  e s t a t e ,  c a u s e  a  n o t i o  to  b e  p u b l i s h e d  in  t h e  
G a z e t t e  a n d  i n  a  n e w s p a p e r  c i r c u l a t i n g  i n  t h e  d i s t r i c t  i n  w h i c h  t h e  
d e c e a s e d  o r d i n a r i l y  r e s i d e d  o r  i f  n o t  r e s i d e n t  i n  B o t s w a n a  a t  t h e  
t i m e  o f  h i s  d e a t h  i n  a  n e w s p a p e r  c i r c u l a t i n g  i n  a  d i s t r i c t  w h e r e  
t h e  d e c e a s e d  o w n e d  p r o p e r t y ,  c a l l i n g  u p o n  a l l  p e r s o n s  h a v i n g  
c l a i m s  a g a i n s t  t h e  d e c e a s e d  o r  h i s  e s t a t e  t o  l o d g e  t h e  s a m e  w i t h  t h a t  
e x e c u t o r  w i t h i n  s u c h  p e r i o d  f r o m  t h e  d a t e  o f  t h e  l a t e s t  p u b l i c a t i o n  of 
t h e  n o t i c e  a s  is t h e r e i n  s p e c i f i e d ,  n o t  b e i n g  le ss  ( s a v e  a s  i n  s e c t i o n  5 9  o f  
t h i s  A c t  is p r o v i d e d )  t h a n  t h i r t y  d a y s  o r  m o r e  t h a n  t h r e e  m o n t h s ,  
a s  is d e e m e d  b y  t h e  e x e c u t o r  p r o p e r  i n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  
o f  e a c h  c a s e .

A l l  c l a i m s  w h i c h  w o u l d  b e  c a p a b l e  o f  p r o o f  i n  c a s e  o f  t h e  i n ­
s o l v e n c y  o f  t h e  e s t a t e  s h a l l  b e  d e e m e d  t o  b e  c l a i m s  o f  c r e d i t o r s  fo r  
t h e  p u r p o s e s  o f  t h i s  A c t .



42. No person who has ob ta ined  ju d g m en t o f any C ourt against 
any deceased person in his lifetim e o r against his executor shall 
sue ou t o r ob tain  any process in execution o f th a t ju d g m en t before the 
expiration o f the period notified in the G azette in m anner provided 
in section 41 o f this Act, and no person shall thereafter w ith in  six 
m onths after the g ran t of letters of adm inistration obtain  any 
process in execution of any such ju d g m en t w ithout first ob tain ing  an 
order of the Court.

43. (1) O n the expiry of the period notified in the G azette 
as provided in section 41 the executor, before paying any  debts o f the 
deceased o ther th an  the reasonable expenses o f the funeral and  last 
illness shall satisfy him self as to  the solvency o f the estate.

(2) I f  the estate be solvent, the executor shall pay the creditors 
so soon as funds sufficient for th a t purpose have been realised out of 
the estate, b u t subject always to the provisions o f section 61.

(31 (a) I f  the estate be insolvent and  the M aster be satisfied
th a t the value of the assets does no t exceed two thousand rand , the 
executor shall adm inister and  distribu te the same in such m anner as 
the M aster m ay direct, due regard  being had to the rights o f credi­
tors.

(b) I f  the M aster be not satisfied as aforesaid as to the value of 
the assets the executor shall im m ediately report in w riting 
the position o f the estate to the creditors, inform ing them  
th a t unless a m ajority  in num ber and  value o f all the 
creditors instruct him  in w riting  to surrender the estate, 
he will proceed to realise the estate and  will d istribu te the 
same as if  he were a trustee d istribu ting  an  insolvent estate. 
Unless creditors to the num ber and  value aforesaid instruct 
the executor w ith in  a reasonable tim e to su rrender the 
estate he shall proceed so to realise and  distribu te the same, 
b u t no th ing  in this section contained shall p reven t a 
cred itor from apply ing  to the C ourt for the sequestration of 
the estate as insolvent, and  the C ourt m ay o rder the seques­
tra tio n  o f the estate if  satisfied th a t the sequestration will be 
for the benefit of the creditors generally.

For the purpose of this subsection no cred ito r whose claim  does 
not am ount to sixty ran d  shall be reckoned in  num ber and  a creditor 
holding a specific security shall, in the sam e m anner as is provided 
in the law re la ting  to  insolvency, place a value upon such security 
and shall only be reckoned in respect o f the unsecured balance of 
his claim.
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(c) An executor d istribu ting  an estate in pursuance o f paragraph
(b) o f this subsection shall advertise his account and the 
same shall be confirm ed in  like m anner, and  w ith like 
effect, as if it were an  account fram ed by  a trustee of an 
insolvent e s ta te :

Provided th a t every such account shall be confirm ed by the 
M aster and not by the C ourt.

44. (1) Any executor who m akes a d istribution except in 
accordance w ith  the provisions o f the last preceding section and 
section 61 shall be personally liable to m ake good to every creditor 
whose claim  was lodged w ith the executor w ithin the period m en­
tioned in the G azette o r was known to him  when he m ade the 
distribution, any loss sustained by th a t creditor in respect of his 
claim  through  the failure o f the executor to m ake a lawful d istribu­
tion, b u t the executor shall be en titled  a t his own cost to recover 
from any person any am oun t paid  to him  in the course of the 
d istribution which would not have been paid  to him  if  a lawful 
d istribution had been m ade.

(2) No creditor, whose claim  was not lodged w ith the executor 
before the expiry o f the period notified in  the G azette or before a 

d istribu tion  of the funds of the estate, shall be entitled in  respect of 
his claim  to dem and restitu tion from any other cred itor of any 
moneys paid to such o ther cred ito r after the expiry o f the period 
aforesaid an d  in the course o f such distribu tion  on account o f a valid 
claim  against the estate.

45. (1) I f  an  executor disputes any claim  against the estate, 
he.m ay, by notice in w riting —

(a) require the claim ant to lodge, in support o f  his claim , w ithin 
a period specified in the notice, an  affidavit setting forth 
such details of the claim  as the executor m ay indicate in the 
notice; and

(b) with the consent o f the M aster, require the claim ant or any 
other person who m ay in  the opinion o f the M aster be able 
to give m ateria l inform ation in  connection w ith  the claim , to 
ap p ear before the M aster or any m agistrate nom inated by 
the M aster, a t a place and  tim e stated in the notice, to be 
exam ined u nder oath  in  connection w ith the claim.

(2) A t an  exam ination u n d er p arag rap h  (b) o f subsection (1), 
the person concerned m ay be questioned by the m agistrate or M aster 
before whom  the exam ination takes place, and  by the executor and 
any heir or the atto rney  o r advocate acting on beha lf o f the executor 
or any  heir.



(3) If  any  c la im ant fails w ithout reasonable excuse to com ply 
w ith any notice u nder subsection (1), or having appeared  in answer 
to any such notice, refuses to take the o a th  or to subm it to exam in­
ation or to answer fully and  satisfactorily any lawful question pu t 
to him , his claim  m ay be rejected by the executor.

(4) Any m agistrate o r M aster before whom  any  such exam ­
ination takes place shall take o r cause to be taken a record thereof 
and shall, a t the request of the executor o r o f the c laim ant and  a t the 
expense of the estate, or of the claim ant, as the case m ay be, furnish 
the executor or claim ant with a copy of such record.

46. (1) I f  any  executor rejects any  claim  against the estate, he 
shall forthw ith notify the claim ant in w riting  by registered post and 
shall state in the notice his reasons for rejecting the claim .

(2) Any C ourt by w hich any claim  against a  deceased estate is 
ad judged in favour o f a c la im an t m ay decline to g ran t the c laim ant 
his costs against the estate if  the C ourt is satisfied th a t the inform ation 
given by the c la im ant to the executor was insufficient or th a t the 
executor was justified in rejecting the claim  u nder subsection (3) of 
section 45.

47. (1) T he M aster m ay, if —
(a) one of two spouses, w hether they were m arried  in or ou t of 

com m unity  of property , has died ;
(b; the deceased has m ade no provision to the con trary  in any 

w ill;
{c ) the m ajor heirs and any claim ants against the estate consent;

and
(d) it appears to him  tha t no person interested would be p re­

jud iced  thereby,
authorize the executor, subject to security being given mutatis 
mutandis as provided in subsection (2) o f section 50 for the paym ent 
of any m inor’s share, and  to such conditions as the M aster m ay 
determ ine, to m ake over any  p roperty  o r all the p roperty  o f the 
deceased, o r the whole o r any  p art o f th a t portion o f his p roperty  in 
respect of which he has m ade no testam entary  provision to the 
con trary  to the surviving spouse a t a valuation to be m ade by an 
appraiser o r any o ther person approved by the M aster, and  to frame 
his d istribu tion  account on the basis o f such valuation.

(2) Subsections (3), (4) and  (j>) of section 50 shall mutatis 
mutandis app ly  in respect of any security given u nder subsection (1).
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48. An executor shall not, unless authorized thereto  by the will 
of the deceased, sell any  property  (other than  property  of a class 
ordinarily  sold through a stockbroker, or a bill o f exchange) o ther­
wise than  by public auction after such notice and upon such con­
ditions (if any) as the M aster m ay direct:

Provided tha t —
(a) the foregoing provisions o f this section shall not apply  in 

respect o f  p roperty  sold in the ord inary  course o f any 
business or undertak ing  of the deceased carried on by the 
executor; and

(b) the M aster m ay, if it would be to the advantage of the persons 
interested o r if  they all consent thereto and it would not be 
con trary  to the term s o f the will (if any) o f the deceased, 
authorize the executor to sell any such p roperty  on such 
conditions as the M aster m ay determ ine, by public tender 
or out o f hand.

49. (1) If, in the opinion o f the M aster, it is expedient to 
subdivide, or to make a division of, any im m ovable property  which 
is registered in the nam e of a m inor or m ental patien t or in which 
a m inor o r m ental patien t is interested, or any unborn heir m ay 
acquire any interest, the M aster, on being satisfied after due enquiry 
and after inspection o f the property  (if necessary), by him  or by some 
suitable person appoin ted  by him  th a t the proposed subdivision or 
division is fair and  equitable, m ay upon such terms as to costs as he 
thinks fit consent thereto on behalf o f the m inor, m ental patien t or 
unborn heir concerned.

(2) Such consent shall be subject to the requirem ents of any 
o ther law  re lating to subdivision o f property.

50. (1) T h e  n a tu ra l guard ian  of a m inor shall, subject to the 
provisions o f subsections (2) and  (3) and to the term s o f the will 
(if any) o f the deceased, be entitled to receive from the executor for 
and  on behalf o f the m inor, any m ovable property  to w hich the 
m inor is, according to any distribution account in any deceased 
estate, entitled as an heir.

(2) No sum o f m oney shall be paid, and  if  in the case o f any other 
m ovable property , the M aster so directs, no such m ovable property 
shall be delivered to  any such guard ian  u nder subsection (1) unless 
paym ent o f such sum o f m oney or paym ent, in default o f delivery, 
o f  the value o f such m ovable property  according to a valuation by an 
appraiser o r any  o ther person approved by the M aster, as the case



m ay be, to  the m inor, a t the tim e w hen he is to  becom e entitled  to  the 
paym ent o f such sum  o f m oney o r delivery o f such property , has been 
secured to the satisfaction of the M aster.

(3) A ny such guard ian  shall, i f  called upon to do so by the 
M aster by notice in  writing, lodge w ith  the M aster, w ithin a period 
specified in the notice or w ithin such fu rther period as the M aster 
m ay allow, a statem ent in  w riting, signed by him  in person and 
verified by an  affidavit m ade by him , giving such particu lars in 
respect o f any  such p roperty  o r sum  o f m oney as m ay be ind icated  in 
the notice.

(4) I f  the estate o f any  such guard ian  or of his surety is seques- 
strated , or if such guard ian  or surety com m its an  act of insolvency, 
o r is abou t to go o r has gone to reside outside Botswana, or if  in the 
opinion o f the M aster the security given under subsection (2) has 
become inadequate , the M aster m ay, by notice in writing, require 
such guard ian  to provide w ithin the period stated in the notice, such 
add itional security as the M aster m ay specify, and  if  the guard ian  
fails to com ply w ith the notice w ithin the said period o r w ith in  such 
fu rther period as the M aster m ay allow, the am oun t in question 
shall, unless the notice has been w ithdraw n by the M aster, forthw ith 
become payable into the hands o f the M aster.

(5) T he M aster m ay —
(a) if  any  paym ent o r delivery referred to in subsection (2) has 

been m ade to any m inor entitled thereto ; or
(b) if any  m inor en titled  to any such paym ent o r delivery a t any 

tim e after his m ajority, consents thereto  in w riting  after he 
has a tta ined  m ajority,

reduce the am oun t o f  the security to an  am oun t which would, in his 
opinion, be sufficient to secure any  o ther such paym ent or delivery 
still to be m ade by the guard ian .

(6) Subject to the provisions o f subsection (1) and  to the term s 
o f the will (if any) o f the deceased, an  executor shall pay in to  the 
hands o f the M aster any m oney to w hich any m inor, absentee, 
unknow n heir o r  person u n d er curatorship  is entitled accordng to 
any liqu idation  or d istribution account in the estate of the deceased:

Provided th a t the C ourt m ay, upon consideration o f  a report by 
the M aster an d  o f the term s o f the will (if any) o f the deceased, m ake 
such order exem pting the executor from com pliance w ith the 
provisions o f this subsection as it m ay deem  fit.
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51. (1) I f  according to any  d istribu tion  account a m inor is, 
o r an  unborn  heir will w hen born be, entitled  to any m ovable 
property  ou t of a deceased estate, subject to usufructuary or 
fiduciary rights o r any  o ther like interest in favour o f any  other 
person including  the n a tu ra l guard ian , tu to r o r cu ra to r o f the m inor 
or unb o rn  heir, then , subject to  the provisions o f subsection (3) and 
any express provision to  the con trary  in  the will —

(a) the executor shall, in  the case o f a sum  o f  m oney, pay  such 
sum  o f m oney in to  the hands o f the M aster, and , in the case 
o f any  o ther m ovable property , deal w ith such p roperty  in 
such m an n er as the M aster m ay d irec t; and

(b) such sum  o f m oney and , unless the M aster otherw ise directs, 
such o th er m ovable p roperty  shall not, du rin g  the m inority  
o f the m inor or before the b irth  and  during  the m inority  of 
the  heir, as the case m ay  be, be paid  or delivered to such 
person unless such person has given security mutatis mutandis 
as provided in  subsection (2) o f section 50, for the paym ent 
o f such sum  or the delivery o f such p roperty  to the m inor or 
heir a t the tim e when the m inor o r heir is to becom e entitled 
to such paym ent or delivery.

(2) Subsections (3), (4) and  (5) o f section 50 shall mutatis 
mutandis app ly  in  respect o f any  security given u nder subsection (1).

(3) T h e  provisions o f  subsection (1) shall not app ly  in re lation to 
any  disposition in  a will executed p rio r to  a da te  twelve m onths after 
the date  of com m encem ent of this Act.

52. I t  shall not be lawful for the survivor o f two spouses who 
were m arried  in  com m unity  o f property , no t being an  executor to 
w hom  letters o f adm in istration  have been duly  gran ted  by the 
M aster, to transfer or m ortgage any land  belonging to the jo in t 
estate and  registered in  the nam e o f such survivor, unless and  until 
he has obtained  a certificate from the M aster authorising him  to deal 
w ith  th a t p roperty , w hether unconditionally  o r in the m anner 
detailed  in  such certificate.

53. (1) Save as hereinafter provided, it shall be the d u ty  o f 
every executor, subject to  the term s o f  the will, to transfer im m ovable 
p roperty  to the person to whom  it is b eq u ea th ed :

Provided th a t i f  a usufructuary  in terest o r o ther like lim ited 
in terest in  such p roperty  has been bequeathed  to  any  person w ith  a 
direction th a t afte r the expiry o f such interest the property  shall



devolve upon some person uncertain , the executor shall, instead of 
transferring the property , transm it the title deeds to the R egistrar 
o f Deeds, in o rder th a t the term s o f the will o r a reference thereto, 
m ay, subject to the paym ent o f transfer du ty , if  any, be endorsed 
against the said title deeds.

(2) W henever the M aster is satisfied th a t it is impossible to 
transfer p roperty  as aforesaid w ithout causing undue hardsh ip , he 
m ay authorise the executor to transm it the titles to the R egistrar 
of Deeds in order th a t a note m ay be endorsed on the said titles 
that the property  has been bequeathed.

(3) Every executor who fails to use due diligence in complying 
w ith the provisions o f this section, shall forfeit all claim s to  fees in 
respect of his adm inistration of the estate.

54. It shall be the du ty  o f the R egistrar o f Deeds to whom  the 
titles shall have been transm itted  under the last preceding section to 
make all endorsem ents and to do all things necessary to give effect to 
the provisions of th a t section.

55. (1 \ Any person in possession of a title deed required  by an 
executor in o rder to  com ply with the provisions o f section 53, who 
refuses to deliver or unreasonably delays the delivery of such title 
deed to such executor, shall be liable to pay  all reasonable costs to 
which the executor m ay be p u t in ob tain ing  the o rder o f a com petent 
court declaring him  entitled  to  the possession o f the said deed, and 
shall be liable in addition to such penalty , not exceeding one 
thousand rand , as such court m ay im pose; b u t the legal rights or 
position o f such person shall not be affected by his delivery o f such 
deed in term s o f this section. Every executor shall, so soon as the 
said deed is no  longer required  for the  purposes o f com plying w ith the 
provisions o f th a t section, re tu rn  it to  the person from whom  it was 
received, if, b u t for this section, such person w ould be entitled to 
possession thereof.

(2) T he provisions o f this section respecting imposition of a 
penalty  shall be deem ed to be in addition  to and  not in derogation 
from the pow er o f any court to punish for contem pt o f court.

56. (1) W henever a deceased person by his will directs th a t any 
o f his p roperty  instead o f being d istribu ted  am ongst beneficiaries 
shall be adm inistered by some person (hereinafter called the 
adm inistrator) on their behalf, the executor shall, after paym ent of 
debts, deliver such ol the property as is m ovable to the adm inistrator 
and lodge the adm in istra to r’s acqu ittance for the same w ith the 
M aster; the executor shall fu rther cause the term s o f  the will, or
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a  reference thereto , in  so far as those term s re la te  to the adm inis­
tra tion , to be endorsed by the  R eg istrar o f  Deeds concerned against 
the title deeds o f such o f the  p roperty  as is im m ovable and  shall 
lodge w ith  the M aster the  receip t o f the adm in istra to r for the titles 
and  a certificate from  the R eg istrar o f  Deeds th a t the title deeds 
have been endorsed as aforesaid, and  thereupon  the adm in istrato r 
shall have full pow er to  deal, in term s o f the said will, w ith  any  o f the 
deceased person’s property .

(2) T h e  said R eg istrar o f  Deeds shall do  all things necessary 
to enable an  executor to  com ply w ith  the  provisions o f this section.

(3) T h e  provisions o f subsections (2), (3), (4) and  (5) o f section 
35 shall ap p ly  mutatis mutandis to  an  adm inistrator.

(4) T h e  provisions o f subsection (3) o f  this section shall lapse on 
the date  o f com m encem ent o f P a rt IV .

57. (1) Every executor w ho desires to effect transfer o f  any
im m ovable p roperty  o u t o f  an  estate in  pursuance o f  the term s o f a 
will, shall lodge w ith the R eg istra r o f  Deeds a copy o f  the will o f  the 
deceased duly  certified by the M aster.

(2) I f  a copy o f the will has a lready  been  lodged, a reference 
thereto  will be deem ed a sufficient com pliance w ith  this section.

(3) Every executor who desires to  effect transfer o f any  im ­
m ovable p roperty  in  pursuance o f a sale w hether by pub lic  auction 
or private trea ty  shall lodge w ith  such transfer a  certificate under 
the h an d  o f the M aster to the effect th a t  no objection to  such transfer 
exists.

58. (1) I f  upon  the  d istribu tion  u n d er this A ct o f  an  estate
in due course it appears th a t any person who is a m inor or under 
curatorsh ip  is en titled  to an  am o u n t no t exceeding one thousand 
ran d , the executor w ith  the concurrence o f the M aster, o r the 
M aster if  this am oun t has been paid  in to  his hands, m ay, if  the 
executor o r the M aster (as the case m ay be) be satisfied th a t it  will 
be to  the benefit of the m inor or person u n d er curatorsh ip  so to do, 
an d , if  such m inor o r person be dom iciled in  a  coun try  outside 
Botswana, rem it the am oun t due to such m inor o r person to the 
G overnm ent o f  th a t  coun try  o r to  the  lawful gu ard ian  o r cu ra to r o f 
such m inor or person w ithin th a t country.

(2) T h e  executor shall p roduce p ro o f in  due  course to  the 
satisfaction o f  the  M aster th a t  he has rem itted  any  am oun t in 
accordance w ith  this section.



(3) N o action shall lie against the  M aster a t the instance o f any 
such m inor o r person u n d er curatorsh ip  in respect o f  any am ount 
rem itted  u nder subsection (1).

59. In  any case in  w hich it appears th a t  an  estate does not 
exceed two thousand  ran d  in  value the M aster m ay w ith  due regard 
to the term s of the will, d irect —

(a) th a t the estate be adm instered w ithin a less tim e th an  six 
m onths;

(b) th a t the advertisem ent calling upon creditors to lodge their 
claim s be inserted once only in  the G azette an d  in  a news­
paper c ircu lating  in the d istrict in w hich the deceased was 
o rd inarily  resident a t the tim e o f his d ea th  or, if  no t resident, 
c ircu lating  in  a d istrict w here the deceased owned property  
and  th a t all claim s be lodged w ithin a period (not being less 
th an  fourteen days o r m ore th an  th ree m onths) fixed by the 
M aster and  notified in the advertisem ent;

(c) th a t the adm in istra tion  an d  distribu tion  account in  the 
estate be lodged w ithin  a period (not being less th an  
fourteen davs) after the last d ate  fixed for the sending in o f 
claims.

60. U pon  the d ea th  o f any  person who is neither ord inarily  
resident w ithin Botsw ana nor the ow ner o f any  p roperty  therein, 
o ther th an  shares in  a com pany, the M aster m ay sum m arily  and 
w ithou t observance o f the usual custom ary forms and  w ithout 
requ iring  security  o r an  accoun t o f the adm in istration  an d  d istribu­
tion o f  the estate , sign an d  seal letters o f adm in istration  o r certified 
copies thereo f produced to  him  u n d er section 37, o r i f  no  such letters 
be produced , the M aster m ay app o in t an  executor dative to ad ­
m inister the estate o f  the deceased o r dispense w ith  such an  appo in t­
m ent an d  d irec t the m an n er in  w hich the estate shall be adm inis­
tered :

Provided th a t before tne signing and  sealing o r a; po in tm ent or 
direction —

(a) evidence to  the satisfaction o f the  M aster is produced , th a t 
no person in  Botsw ana will be p re ju d iced ;

(b) any  d u ty  payab le in  respect o f  the shares has been paid  or 
secured to  the satisfaction o f the p roper au thority .

61. (1) A n executor shall, as soon as m ay be after the last day 
o f the period specified in  the notice referred to  in  section 41, bu t 
w ithin —
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(a) six m onths after letters o f  adm inistration  have been granted
to him , if  the gross value o f the estate exceeds two thousand 
ran d ;

(b) th ree m onths after letters o f  adm inistration  have been 
g ran ted  to him , if  the gross value o f the estate does not 
exceed two thousand ra n d ; or

(c) such fu rther period as the M aster m ay in any  case allow,
subm it to the M aster an  account in the prescribed form, supported 
by vouchers, of the liqu ida tion  and  distribu tion  o f  the estate.

(2) T he M aster m ay a t any  tim e in any  case in  w hich he has 
exercised his powers u nder p arag rap h  (c) o f subsection (1) o r in 
which an  executor has funds in han d  which ought, in  the opinion o f 
the M aster, to  be d istribu ted  o r applied  tow ards the paym ent of 
debts, d irect the executor in w riting  to  subm it to him  an  in terim  
account in  the prescribed form , supported  by vouchers, w ith in  a 
period specified.

(3) T h e  executor shall set forth in any  in terim  account all debts 
due to the estate and  still ou tstanding  and  all p roperty  still u n ­
realized, an d  the reasons w hy such debts o r property , as the case 
m ay be, have no t been collected o r realized.

(4) Every executor’s account shall, after the M aster has exam ­
ined it, lie open a t the office of the M aster and  a t such o th er places as 
the M aster m ay specify for n o t less th an  tw enty-one days, for 
inspection by any  person interested in the estate.

(5) T h e  executor shall give notice th a t the accoun t will be so 
open for inspection by  advertisem ent in the G azette and  in  one or 
m ore new spapers circulating in the d istrict in which the deceased 
was ord inarily  resident a t  the tim e o f his d ea th  an d , if  a t any  time 
w ithin the period o f  twelve m onths im m ediately  preceding the date 
o f his dea th  he was so resident in  any  o ther district, also in  one 
m ore new spapers circu lating  in  th a t o th er d istrict, and  shall state in 
the notice the period du rin g  w hich and  the place a t w hich the 
account will lie open for inspection.

(6) Every person a t whose office an  accoun t lies open for inspec­
tion shall cause to be affixed in some public place in o r ab o u t his 
office, a list o f  all such accounts lodged in his office, showing the 
d a te  on w hich each such accoun t will be transm itted  to  the M aster, 
an d , upon the expiry  o f  the period allowed for inspection, shall 
endorse on  each accoun t his certificate th a t the account has lain 
open in  his office for inspection in  accordance w ith  this section 
and  transm it the account to the M aster.



(7) Any person interested in the estate m ay a t any  tim e before 
the expiry o f the period allowed for inspection lodge w ith the 
M aster in  dup licate  any  objection, w ith  the reasons therefor, to any 
such account and  the M aster shall deliver or transm it by registered 
post to the executor a copy o f any  such objection together with 
copies o f any docum ents w hich such person m ay have subm itted  to 
the M aster in support thereof.

(8) T he executor shall, w ith in  fourteen days after receipt by him 
o f the copy o f the objection, transm it two copies o f his com m ents 
thereon to the M aster.

(9) If, after consideration o f such objection, the com m ents of the 
executor and  such fu rther particu lars as the M aster m ay require, 
the M aster is o f opinion th a t such objection is well-founded or if, 
ap a rt from any objection, he is o f  opinion th a t the account is in any 
respect incorrect and  should be am ended, he m ay direct the executor 
to am end the accoun t o r m ay give such o ther direction in connection 
therew ith as he m ay think fit.

(10) Any person aggrieved by any such direction o f the M aster 
or by a refusal o f the M aster to sustain an  objection so lodged, m ay 
apply  by m otion to the  C ourt w ith in  th irty  days after the date  of 
such direction o r refusal or w ithin such fu rther period as the C ourt 
m ay allow, for an  o rd e r to set aside the M aster’s decision and  the 
C ourt m ay m ake such order as it m ay think fit.

(11) I f  any such d irection affects the interests of a person who 
has no t lodged an objection and the account is am ended, the account 
as so am ended shall, unless the said person consents in w riting  to 
the account being acted  upon, again lie open for inspection in the 
m an n er and  w ith  the notice and  subject to the rem edies hereinbefore 
provided.

(12) W hen an  accoun t has lain  open for inspection as herein­
before provided and  —

(a) no objection has been lo d g ed ;
(b) an  objection has been lodged and the account has been 

am ended  in accordance w ith the M aster’s direction and 
has again  lain  open for inspection, if  necessary, as provided 
in  subsection (11), an d  no application  has been m ade to  the 
C ourt w ith in  the period referred to in subsection (10) to set 
aside the M aster’s decision; or

(c) an  objection has been lodged b u t w ithdraw n, or has not 
been sustained and  no such application  has been m ade to the 
C ourt w ith in  the said period,
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the executor shall forthw ith  pay the creditors and distribute the 
estate am ong the heirs in  accordance w ith the account, lodge with 
the M aster the receipts and acquittances o f such creditors and  heirs 
and  produce to the M aster the deeds o f registration re la ting  to such 
distribution, or lodge w ith the M aster a certificate by the R egistrar 
o f  Deeds o r a conveyancer specifying the registrations which have 
been effected by the executor:

Provided th a t a cheque p u rporting  to be d raw n payable to a 
cred itor or heir in respect of any  claim  or share due to him  and 
paid by the banker on w hom  it is d raw n, m ay be accepted by the 
M aster in lieu of any such receipt or acquittance.

(13) T h e  executor shall not la ter th an  two m onths after the 
estate has becom e d istribu tab le in  term s o f subsection (12), pay  to 
the M aster for deposit in  the G u ard ian ’s Fund  oh behalf o f  the 
persons entitled  thereto, all moneys w hich he has for any reason 
been unable to d istribu te in  accordance w ith the account.

62. (1) Every executor shall, in respect o f his adm inistration, 
d istribution, and  final settlem ent o f any  estate be entitled to  receive 
ou t o f the assets of the estate, o r from  any person who, as heir, 
legatee, or creditor is entitled to the whole or any p art of the 
estate, such rem uneration  as m ay have been fixed by the deceased 
by will or deed.

(2) I f  no such rem uneration  has been fixed, the executor shall 
receive a fair and  reasonable com pensation which shall be assessed 
according to a ta riff  fixed by regulation and  shall be taxed by the 
M aster.

(3) I f  any executor fails to lodge the account of his adm inistration  
and  d istribu tion  o f the estate as and  w hen required  by this A ct so to 
do and  can give no lawful and  sufficient excuse for such failure, the 
M aster m ay disallow the whole o r any  portion o f the rem uneration  
w hich the executor m ight otherw ise have been entitled  to  receive 
in respect o f his adm inistration  o f the estate.

63. (1) No civil legal proceedings institu ted  by o r against any 
executor shall lapse m erely because he has ceased to be an  executor.

(2) T h e  C o u rt in  w hich any  such proceedings are pending m ay, 
upon receiving notice th a t such executor has ceased to be an 
executor, allow the nam e o f any  rem ain ing  o r new executor to  be 
substitu ted  for the form er, and  the proceedings shall thereupon be 
continued as if  they h ad  originally been institu ted  by o r against such 
rem aining or new executor.



64. (1) U pon the com pletion to the satisfaction o f the M aster
o f the liqu idation  and  d istribu tion  o f a deceased estate, the executor 
shall, subject to the provisions o f  section 31 o f the D eath  Duties 
P roclam ation, be en titled  to ob ta in  his discharge from the M aster.

(2) No person shall institu te any legal proceedings against any 
person who has been discharged as executor u nder subsection (1), 
in respect o f any claim  against the deceased estate or any benefit 
ou t o f th a t estate r

Provided th a t the provisions o f this subsection shall not exem pt 
any  such person from liability  in  respect o f any fraudulen t dealing 
in connection w ith the estate o r the liqu idation  or d istribution 
thereof.

(3) (a) After two years have elapsed as from  the date  upon
w hich any  person has been discharged as an  executor, he 
m ay, w ith  the consent in w riting  o f the M aster, destroy all 
books and  docum ents in  his possession re la ting  to the 
estate o f w hich he was the executor.

(b) P arag rap h  (a) shall app ly  also in  relation to any  deceased 
estate liqu ida ted  and  d istribu ted  prior to the da te  of 
com m encem ent o f this Act.

PART IV
A D M IN IS T R A T O R S

65. No person shall —
(a) adm in ister any  p roperty  w hich has by the will o f any  person 

who dies after the com m encem ent o f this P art, been given 
u n d er his control to be adm inistered for the benefit, w hether 
in whole o r in  p a r t, o f any  o ther p e rso n ; or

(b) after the  d ea th  o f any  donor w ho dies after the  com m ence­
m en t o f this P art, adm inister any  p roperty  w hich has by 
any  w ritten  in strum ent operating  inter vivos been given 
u n d er his control by such donor for the said purpose,

except u n d er a certificate o f au tho rity  g ran ted  o r signed and  sealed 
u n d er this P art, o r u nder an  endorsem ent m ade u n d er section 67.
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(a) if  w ritten  application  is m ade therefor by any  interested 
beneficiary u nder any  will o r w ritten  instrum ent operating 
inter vivos w hereby a testator or donor who has died before 
the com m encem ent o f this Part, has given any  property  
u n d er the control o f  any  person to be adm inistered for the 
benefit, w hether in whole, o r in p a r t, o f  any o ther p e rso n ; 
and

(b) if  a rep o rt by an  accoun tan t on the adm inistration  o f the 
p roperty  by the person u nder whose control it has been so 
given is subm itted  w ith the ap p lica tio n ; and

(c) if  there a re  reasonable grounds for believing th a t the interests 
o f  such beneficiary will be prejudiced if  the said person is 
no t restrained from  adm inistering th a t p roperty  otherwise 
th an  u n d er a certificate o f au tho rity  gran ted  or signed and 
sealed u n d er this P art o r u nder an  endorsem ent m ade u nder 
section 67, as the case m ay be,

by w ritten  o rder u nder his hand , p roh ib it th a t person from  so 
adm inistering th a t property.

(2) Any person u nder whose control any property  has been 
given as aforesaid shall allow any  accoun tan t nom inated in  w riting 
by any  beneficiary referred to in  p arag rap h  (a) o f subsection (1) to 
exam ine, for the purposes o f com piling the report referred to in 
p arag rap h  (b) o f  the said subsection, any  books o f account an d  any 
docum ent kept by him  o r in  his custody or u nder his control and 
re lating to  his adm inistration  o f such property.

(3) T h e  M aster shall, before exercising his powers u nder 
subsection (1), give the person u nder whose control the property  
has been so given, no t less th an  th irty  days’ notice o f the grounds 
upon w hich the exercise o f those powers is contem plated , and  shall 
consider any  representations m ade o r inform ation o r evidence 
subm itted  to  him  by such person w ith in  th a t period.

(4) T h e  said notice shall be accom panied by a sum m ary o f all 
the relevant facts re la ting  to the application  which have come to the 
knowledge o f the M aster.

66. (1) The Master may, subject to the provisions of sub­
sections (3) and (4) —



(a) u nder whose control a testato r or donor who has d ied before 
or after the com m encem ent o f this P art, has by will or
w r i t t e n  i n s t r u m e n t  o p e r a t i n g  in ter  v iv o s , g i v e n  a n y  p r o p e r t y  
to be adm inistered for the benefit, in whole o r in  p a rt, o f 
any other person; and

(b) who is not incapacitated  from being an adm in istra to r of 
such p roperty  and has com plied w ith the provisions o f this
Act,

g ran t a certificate o f au tho rity  to such person.
(2) T h e  M aster shall, subject to the provisions o f subsection

( 3 ) -
(a) on the w ritten  application  o f any person who has been duly 

nom inated  as an  assum ed adm in istrato r by any  adm inis­
tra to r nom inated  by a testator o r donor referred to in 
p arag rap h  (a) o f subsection (1), is not incapacitated  from 
being an  adm in istra to r o f the p roperty  concerned, and  
has com plied w ith the provisions o f this A c t; and

(b) on  p roduction  o f  the deed o f  assum ption duly  signed by the
person so assum ed and  the adm in istrato r so assum ing him ,

endorse the appo in tm ent o f such person as assum ed adm in istra to r on 
the certificate o f au th o rity  g ran ted  to the adm in istra to r so assum ing 
him.

(3) T h e  provisions o f section 29 shall mutatis mutandis app ly  w ith 
reference to  a certificate o f au tho rity  to be gran ted  u nder subsection
(1) and  any  endorsem ent to  be m ade u nder subsection (2).

(4) I f  w ritten  application  for any certificate o f au tho rity  g ran ted  
u nder subsection (1) was m ade w ith in  fourteen days after the d ea th  
o f  the testa to r o r donor, o r the da te  o f any  o rder m ade u n d er section 
66, as the case m ay  be, such certificate o f au tho rity  shall, for the 
purposes o f section 65, or o f  the  prohib ition  contained  in  such 
order, as the case m ay be, be deem ed to have been g ran ted  im ­
m ediately  after the d ea th  o f  the testato r o r donor, o r  on the  d ate  o f 
such order.

67. (1) The Master shali, subject to the provisions of subsection
(3), on the written application of any person —
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(2) —
(a) if  any  person who dies after the com m encem ent o f this 

P art, has, w ithout nom inating any  person as adm inistrator, 
by  will o r by w ritten  instrum ent operating  inter vivos pro­
vided for the adm inistration  o f any  p roperty  for the benefit, 
in  whole o r in  p a r t, o f  any p erso n ; or

(b) if  any  eventuality  referred to in parag rap h  (b), (c), (d), (e) 
o r (f) o f subsection (1) o f section 31, occurs w ith reference 
to any person or persons —
(i) who have by will o r w ritten  instrum ent operating  
inter vivos been nom inated  by a person who dies after the

com m encem ent o f this P a rt to be adm in istrato r or 
adm inistrators;

(ii) against w hom  an  o rder u nder section 66 has been 
m a d e ; or

(iii) to w hom  a certificate o f au tho rity  has been gran ted  
u nder this Part,

by  notice in  w riting  o r by  a notice published in such m anner as in 
his opinion is best calculated  to b ring  it to the a tten tion  o f the 
persons concerned, call upon the persons for whose benefit the 
p roperty  is o r is to  be adm inistered, to a tten d  before him  or, if 
m ore expedient, before any  m agistrate a t a tim e and  place specified 
in  the notice, for the purpose o f recom m ending to the M aster for 
appo in tm en t as adm in istra to r o r adm inistrators, a person o r a 
specified nu m b er o f  persons.

(2) Subsections (2), (4), (5) and  (6) o f section 31 shall mutatis 
mutandis app ly  w ith referrence to adm inistrators:

Provided th a t for the purposes o f the application  u nder this 
subsection o f the said subsection (2), the reference to subsection (3) 
o f  section 31 an d  to  section 32, shall be deem ed to be om itted.

69 .1 f a t  an y  m eeting in  pursuance o f a notice u n d er subsection
(1) o f section 68 m ore th an  one person is nom inated for recom m end­
ation  to  the M aster, the M aster shall, in  m aking any  appo in tm ent, 
prefer the nom inee o f a m ore im m ediate beneficiay to the nom inee 
o f a m ore rem ote beneficiary :

68. (1) The Master shall, subject to the provisions of subsection

Provided th a t the M aster m ay —
(a) jo in  the nom inee o f a m ore im m ediate beneficiary w ith  the 

nom inee o f a m ore rem ote beneficiary ; or



(b) if  there is any  good reason therefor, pass by any or all o f such 
nominees.

70. W henever the provisions of section 37 apply, in term s of 
section 36, to letters of adm inistration gran ted  in any country, the 
said provisions shall mutatis mutandis also apply to a certificate of 
au thority  so granted.

71. (1) Every person to be appoin ted  adm in istrato r dative or 
assumed adm in istra to r or against whom an order has been m ade 
under section 66 shall, before a certificate o f au thority  is g ran ted  or 
signed and  sealed, or any endorsem ent is m ade under section 67, as 
the case m ay be, find security to the satisfaction o f the M aster, in an 
am ount determ ined by the M aster, for the p roper perform ance of 
his functions.

(2) Every person to  be appointed adm in istrato r in pursuance of 
any will o r w ritten  instrum ent operating  inter vivos, shall be under 
the like obligation o f finding security, unless —

(a) he has been nom inated by any will or by any such instrum ent 
executed before the com m encem ent o f this Part, and has 
not been directed  by such will or instrum ent to find security ;

(b) he has been nom inated by any will or by any  such instrum ent 
executed after the com m encem ent o f this Part, and the 
M aster has by such will or instrum ent been directed to 
dispense w ith such security; or

(c) the C ourt shall otherw ise d irect:
Provided th a t if  the estate o f any such person has been seques­

trated, or if he has com m itted an act o f insolvency, or if  he is or 
resides or is abou t to reside outside Botswana, or if  there is any good 

reason therefor, the M aster m ay, notw ithstanding the provisions of 
p arag raph  (a) or (b), refuse to g ran t or sign and  seal a certificate 
o f au tho rity  or to m ake any  endorsem ent u nder section 67, until 
he finds such security.

(3) T he costs o f  finding such security shall be paid out o f the 
income derived from the property  concerned or ou t o f  the property  
itself:

Provided th a t such costs shall, subject to the term s o f the will or 
w ritten instrum ent operating  inter vivos, for the purposes o f ad just­
m ent betw een the beneficiaries concerned, be b rough t in to  account 
against the  said incom e and  against the property  in  such proportions 
as the M aster m ay determ ine.
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(4) Subsections (1) and  (5) o f section 35 shall mutatis mutandis 
app ly  w ith reference to adm inistrators.

(5) Unless the M aster otherw ise directs, an  adm inistrator shall 
be required  to find security in term s o f this section if  all the bene- 
ficifiries concerned are perm anently  resident outside Botswana.
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72. (1) An adm in istrato r who desires to have im m ovable 
p roperty  registered in the nam e o f any beneficiary or to have any 
endorsem ent m ade u n d er section 53, as applied  by section 78, 
shall, in  addition  to lodging any deed or docum ent w hich he m ay 
by law  be required  to lodge w ith  the R egistrar o f  Deeds, satisfy the 
said R eg istrar th a t the proposed transfer o r endorsem ent is in 
accordance w ith the will or w ritten instrum ent operating  inter vivos.

(2) A n adm in istrato r who desires to effect transfer o f any 
im m ovable p roperty  in pursuance of a sale, or to effect the regis­
tration  o f a m ortgage over im m ovable property  and  any  person who 
desires to effect transfer o f any  im m ovable property  to an  adm inis­
tra to r or to effect the registration o f a m ortgage over im m ovable 
p roperty  in  favour o f an  adm inistrator, shall satisfy the R egistrar 
o f  Deeds th a t it  is w ithin the powers o f the adm in istra to r to  effect 
such transfer or registration, o r to acquire such p roperty  o r accept 
such m ortgage, as the case m ay be.

73. (1) A n adm in istra to r shall a t  least once in  every year not 
la te r th an  a da te  to be determ ined by the M aste r—

(a) lodge w ith  the M aster a statem ent o f account in  the pres­
cribed form and  an  au d it certificate in  the prescribed form, 
signed by an  accoun tan t appoin ted  in  terms o f the will or 
w ritten  instrum ent operating  inter vivos, o r, if  no accountan t 
has been so appoin ted , by an  accoun tan t nom inated by 
the M aster afte r consultation w ith the beneficiaries;

(b) forw ard to each beneficiary, o r in  the case o f a m inor o r a 
person u nder curatorship , to the n a tu ra l guard ian , tutor 
o r  cu ra to r o f such m inor o r person, as the case m ay be, a 
copy o f such statem ent and  certificate; and

(c) lodge w ith  the M aster a certificate th a t he has com plied 
w ith the requirem ents p arag rap h  (b).

(2) T h e  M aster shall issue to every accoun tan t nom inated by 
him  in term s o f p a rag rap h  (a) o f subsection (1) a certificate of 
nom ination and  advise the adm in istra to r o f  the nam e and  address o f 
such accountan t.



(3) Subject to the term s o f the will or w ritten  instrum ent 
operating  inter vivos, any  expense incurred  in term s o f subsection (1) 
shall be paid ou t o f  the incom e derived from the property  concerned 
or o u t of the p roperty  itself and  shall, for the purposes of adjustm ent 
betw een the beneficiaries concerned, be b rough t in to  account 
against the said incom e and  against the property  in  such proportions 
as the M aster m ay determ ine.

74. (1) T he na tu ra l guard ian  of a m inor shall, subject to the 
provisions o f subsection (2) and to the term s o f the will or w ritten 
instrum ent operating  inter vivos, be entitled to receive from an 
adm in istrato r for and  on behalf o f the m inor —

(a) any incom e accruining to the m inor from  the property 
concerned; and

(b) any m oney or o ther m ovable property  to  w hich the m inor 
is entitled u nder the will or w ritten  instrum ent.

(2) Subsections (2), (3), (4) and  (5) o f section 50 shall mutatis 
mutandis apply  w ith reference to any m oney or o ther movable 
p roperty  referred to in parag rap h  (b) o f subsection (1).

(3) Subject to the provisions o f subsection (1) and  of the term s of 
the will or w ritten  instrum ent operating  inter vivos, an  adm inistrator 
shall pay  in to  the hands o f the M aster any m oney to which any 
m inor, absentee, unknow n beneficiary or person under curatorship  
becomes entitled  by way o f incom e from the property  concerned or 
otherwise u nder the will or w ritten  instrum ent.

75. (1) I f  any  m inor or any  person under curatorship  dom i­
ciled outside Botswana becomes entitled to any sum of m oney by 
way o f incom e from  any  p roperty  adm inistered by an  adm inistrator 
or otherw ise in term s o f the will or w ritten  instrum ent operating 
inter vivos u nder w hich any p roperty  is adm inistered by an adm inis­
tra to r, the adm inistrator, w ith the concurrence o f the M aster, or the 
M aster, if  the said sum  has been paid  in to  his hands, m ay rem it the 
said sum  to the governm ent o f the country  in which such m inor or 
person is dom iciled o r to the guard ian , tu to r o r cu ra to r o f such 
m inor or person in th a t country.

(2) Subsections (2) and  (3) of section 58 shall mutatis mutandis 
app ly  w ith  reference to any sum  rem itted  under subsection (1).

76. Any adm in istrato r who m akes a d istribution otherw ise than  
in  accordance w ith  the provisions o f the relevant will or w ritten 
instrum ent operating  inter vivos —
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( a )  shall be personally  liable to m ake good to any  beneficiary or 
creditor any loss sustained by such beneficiary in  respect of 
the benefit to w hich he is entitled, or by such creditor in 
respect o f his claim , as a result o f  his failure to m ake a dis­
tribu tion  in  accordance w ith the said provisions, unless the 
C o u r t  o t h e r w i s e  d i r e c t s ;  a n d

( b )  s h a l l  b e  entitled to recover from any person any am oun t paid 
o r  a n y  p r o p e r t y  d e l i v e r e d  o r  t r a n s f e r r e d  t o  h i m  i n  t h e  c o u r s e  
o f  t h e  d i s t r i b u t i o n ,  w h i c h  w o u l d  n o t  h a v e  b e e n  p a i d ,  
d e l i v e r e d  o r  t r a n s f e r r e d  t o  h i m  i f  a  d i s t r i b u t i o n  h a d  b e e n  
m a d e  i n  a c c o r d a n c e  w i t h  t h e  s a i d  p r o v i s i o n s :

Provided th a t no costs incurred under this p a ra ­
graph  shall be paid  ou t o f the property  in respect of 
which such adm in istra to r has been appoin ted  or 
ou t of any incom e therefrom .

77. (1) Every adm in istrato r shall, subject to the provisions of 
subsection (2), in respect o f his adm inistration and  d istribu tion  o f 
the property  concerned, be entitled to receive out o f the incom e 
derived from the p roperty  concerned or ou t o f the p roperty  itself —

(a) such rem uneration  as m ay have been fixed by the will or 
w ritten instrum ent operating  inter vivos; or

(b) if  no such rem uneration  has been fixed, a rem uneration  
which shall be assessed according to a prescribed ta riff and 
shall be taxed by the M aster.

(2) T he M aster m ay —
(a) if  there are in any p articu la r case special reasons for doing 

so, reduce or increase any such rem uneration ;
(b) if the adm in istrato r has failed to discharge his duties o r has 

discharged them  in an  unsatisfactory m anner, disallow any 
such rem uneration , either wholly or in part.

(3) Any such rem uneration  shall, subject to the term s o f the will 
or w ritten  instrum ent operating  inter vivos, for the purposes of 
adjustm ent betw een the beneficiaries concerned, be brough t into 
account against the said incom e and  against the p roperty  in such 
proportions as the M aster m ay determ ine.

78. (1) Sections 28 (4), 34, 48, 51 (1) and  (3), 53, 55, 63 and 
64 shall m utatis m utandis app ly  w ith reference to adm inistrators:

Provided th a t any reference in  any  o f the said sections to a will 
shall, for the purposes o f its application u nder this subsection 
include a reference to any w ritten  instrum ent operating  in te r vivos 
and executed by a person who had  died.



(2) Section 39 shall mutatis mutandis apply w ith  reference to 
adm inistrators appo in ted  to adm inister any property  under a 
w ritten  instrum ent operating  in te r vivos.

PART V
E ST A T E S O F  M IN O R S  A ND A BSEN T PE R SO N S

79. I t shall not be lawful for any  person except —
(a) the fa ther of a m inor;
(b) the m other o f a m inor whose father is dead or has abandoned 

the m inor; or
(c) the m other of a m inor to whom  the custody or such m inor 

has been given by a com petent court,
by any will o r o ther deed to nom inate any tu to r or tutors to adm in ­
ister and  m anage the estate or to take care o f the person o f th a t 
m in o r:

Provided th a t nothing in this section contained  shall p revent any 
person who gives or bequeaths any  property  to any person, from 
nom inating  a cu ra to r o r curators to adm inister and  m anage tha t 
p roperty  during  the m inority  o r du rin g  the insanity o f the donee or 
legatee, in like m anner and  as fully in  all respects as the sam e m ight 
lawfully have been done p rio r to  the com m encem ent of this Act. All 
such curators shall be called curato rs nom inate.

80. (1) A tu to r nom inated  by a fa ther or a m other in m anner 
aforesaid to a  m inor child shall be called a tu to r testam entary, 
w hether th a t tu to r has been nom inated by will o r by any other 
deed duly  executed by the fa ther o r m other.

(2) No tu to r testam entary  shall assume o r en ter upon the 
adm inistration  o r m anagem ent o f the estate or p roperty  o f any 
m inor (except in so far as it m ay be necessary for the preservation 
and  safe custody o f the same) un til letters o f confirm ation have been 
g ran ted  to him  by the M aster in  the form  “ C ” in  the First Schedule 
to this Act.

(3) Letters o f confirm ation gran ted  to a tu to r testam entary 
shall authorise him  to adm inister the property  of the m inor w herever 
situate w ithin Botswana.

81. (1) T he M aster shall, on application  in w riting  m ade to 
him , g ran t letters o f confirm ation as tu to r testam entary  to every 
person who has, by a valid will or deed, been lawfully nom inated and 
appo in ted  tu to r testam entary  to a minor.
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(2 )  W h e n e v e r  i t  c o m e s  t o  t h e  k n o w l e d g e  o f  t h e  M a s t e r  t h a t  a n y  
p e r s o n  w h o  h a s ,  b y  a n y  v a l i d  w i l l  o r  d e e d ,  b e e n  n o m i n a t e d  t u t o r  
t e s t a m e n t a r y  t o  a  m i n o r  p o s s e s s e d  o f  p r o p e r t y ,  h a s  n o t  a p p l i e d  f o r  
l e t t e r s  o f  c o n f i r m a t i o n ,  t h e  M a s t e r  s h a l l ,  b y  w r i t i n g ,  r e q u i r e  t h a t  
p e r s o n  to  i n f o r m  h i m  w h e t h e r  h e  is w i l l i n g  to  a c t  a s  s u c h  t u t o r  t e s t a ­
m e n t a r y  a n d ,  i f  h e  c o n s e n t s  so  to  a c t ,  t h e  M a s t e r  s h a l l  g r a n t  h i m  
l e t t e r s  o f  c o n f i r m a t i o n  a c c o r d i n g l y :

Provided t h a t  a  f a t h e r  o r  m o t h e r  s h a l l  n o t  r e q u i r e  l e t t e r s  o f  
confirm ation :

Provided fu rther th a t letters of confirm ation as tu to r testam entary  
shall no t in any case be g ran ted  to a person who is a t the tim e in ­
capacitated  or disqualified by law  from holding the office o f tu tor. 
T he final proviso to section 29 shall mutatis mutandis apply  to the 
appo in tm en t of a tu to r testam entary.

82. ( 1 )  N o  c u r a t o r  n o m i n a t e  s h a l l  a s s u m e  o r  e n t e r  u p  t h e  
adm inistration  or m anagem ent of any estate or p roperty  except in so 
far as m ay be necessary for the preservation and  safe custody o f the 
sam e until letters o f  confirm ation have been gran ted  to him  by the 
M aster.

(2) T o  ob tain  the g ran t o f such letters o f confirm ation, p ro ­
ceedings shall be taken by any such person and  by the M aster in like 
m anner in  all respects as is provided by the last preceding section as 
to the g ran ting  of letters o f confirm ation to tutors testam entary.

(3) Letters o f confirm ation to a cu ra to r nom inate shall be in 
the form “ D ” in the First Schedule to this Act.

(4) Letters of confirm ation gran ted  to a cu ra to r nom inate shall 
authorize him  to adm inister all p roperty  included in the deed 
pursuan t to w hich he is appo in ted  and  therein com m itted  to his 
care, wherever w ithin Botswana any such property  is situate.

83. T he C ourt m ay, on the application  o f the M aster o r of 
any relative or of any person having an in terest in  the adm inis­
tration  of the p roperty  o f any m inor, m ake an order in every case in 
which, p rior to the com m encem ent o f this Act, any  tu to r testam ent­
ary  m ight by law  have been requ ired  to give security rem pupilli 
salvam fore, th a t letters of confirm ation shall not be gran ted  to any 
tu to r testam entary  or cu ra to r nom inate as aforesaid un til he has 
found security to the satisfaction o f the M aster. T he M aster shall 
allow the reasonable costs of finding security to be charged ou t o f the 
estate unless otherw ise ordered by the Court.



84. (1 ) W henever it comes to the knowledge of the M a s t e r
t h a t  a n y  e s t a t e  or p roperty  w ithin Botswana has devolved upon or 
c o m e  t o  any m inor w ithin Botswana, who is not a t the time under 
t h e  natu ra l guard iansh ip  o f his fa ther or m other or under the 
guard iansh ip  o f a tu to r testam entary  duly confirm ed, or whose 
property  is not under the care of a cu rato r nom inate or dative duly 
a p p o i n t e d ,  t h e  M a s t e r  s h a l l ,  u n l e s s  h e  g r a n t s  l e t t e r s  o f  c o n f i r m a t i o n  
as provided by subsection (2) o f  section 81, cause to be published in 
the G azette an d  in  such o ther m anner (if any) as he thinks fit, a notice 
calling upon the relatives o f the m inor to a ttend  a t his office a t a time 
therein specified to see letters o f confirm ation gran ted  to the person 
or persons appo in ted  by him  tutors or tutors dative o f the m in o r:

Provided tha t —
( a )  t h e  M aster may, if he deems it expedient, call upon the 

relatives o f the m inor to a ttend  before a D istrict C om ­
missioner a t a tim e and  place appointed and  state the 
objections (if any) to any of the next o f kin or o ther person 
being appo in ted  tu to r dative or to propose some person or 
persons to be by the D istrict Com missioner recom m ended 
to the M aster as fit and  proper, for appo in tm ent by him  as 
tu to r or tutors dative. T he M aster shall in e ither event, or, 
if there be no a ttendance, appo in t such person o r persons as 
he thinks fit and  p roper to be the tu to r or tutors dative o f the 
m inor and  shall g ran t to the person or persons appointed 
letters o f confirm ation in the form " C ” in the First Schedule 
to this A ct unless he deems it necessary o r expedient to 
postpone the appo in tm en t and  to call ano th er m eeting;

(b) if any  such m inor be not possessed o f o r have no claim  to any 
p roperty  w hatever or to any property , except such as has 
been given or bequeathed  to him  by a person who has 
du ly  appoin ted  a cu ra to r or curators nom inate to adm inister 
and  m anage it during  his m inority  or except m oney paid 
over to an d  in the hands o f the M aster under subsection (6) 
o f section 50, the M aster need not, b u t m ay, take proceedings 
as aforesaid for the appo in tm ent o f a tu to r dative.

(2) I f  the p roperty  o f a m inor which is not already  being 
adm inistered by a person having au thority  in tha t behalf does not 
exceed two thousand ran d  the M aster m ay appo in t a tu ro r sum ­
m arily and w ithout observing the formalities prescribed by this 
section.

(3) Letters o f  confirm ation gran ted  to a tu to r dative shall 
au thorize him  to adm inister the property  o f the m inor w herever 
situate w ithin Botswana.
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85. (1) N oth ing  in this P art contained shall p revent any  tu to r 
testam entary  o f any  m inor or cu ra to r nom inate o f any  estate from 
assum ing any o ther person as tu to r of th a t m inor or cu rato r of 
th a t estate (as the case m ay be) by v irtue of any power for 
th a t purpose com m itted  to him  by the will of, o r any o ther deed 
duly  executed by, the person by whom  the tu to r testam entary  or 
cu rato r nom inate was ap p o in ted :

Provided th a t no person shall act as assum ed tu to r or cu rato r 
unless, during  the lifetim e o f the tu to r testam entary  or cu ra to r 
nom inate, letters o f  confirm ation have been gran ted  to the assumed 
tu to r o r cu ra to r as such by the M aster.

(2) Subject to the provisions o f this Act as to security the M aster 
shall g ran t such letters on p roduction  to him  o f the will or o ther deed 
by w hich the assum ption o f th a t tu to r or cu ra to r is authorized and  of 
the deed by w hich such tu to r testam entary  or cu ra to r nom inate has 
assum ed th a t person as tu to r or cu ra to r, and , w herever possible, 
the original letters of confirm ation gran ted  to th a t tu to r or curator.

(3) Every provision of this Act and  o f every o ther law  applicable 
or re la ting  to or affecting tutors or curators dative shall apply  to 
every such tu to r or cu ra to r so assumed, as the case m ay be.

86. (a) I f  the tu to r o f any m inor either testam entary  or 
assum ed or the cu ra to r o f  any estate either nom inate o r assum ed, to 
w hom  letters o f  confirm ation have been gran ted  has d ied o r become 
incapacita ted  to ac t as such or has been rem oved from  his office by 
any  com peten t court and  for the guard iansh ip  o f th a t m inor or for 
the adm in istration  or m anagem ent o f th a t estate, as the case m ay be, 
no tu to r or cu rato r rem ains;

(b) if  there be not as m any tutors, e ither testam entary  or 
assum ed, or curators nom inate o r assum ed, as by the provisions o f the 
will or deed by w hich they were appoin ted  or perm itted  to be 
assum ed are necessary to form a q u o ru m  o f tutors or curators for the 
guard iansh ip  o f th a t m inor or for the adm inistration  and  m anage­
m ent of th a t estate; or

(c) if  any  tu to r dative, after letters o f confirm ation have been 
g ran ted  to him , dies or becomes incapacita ted  or be rem oved in 
m anner aforesaid,
then  and  in every such case proceedings for the appo in tm en t o f a 
tu to r dative in place o f the person so dying or becom ing incapaci­
ta ted  o r rem oved shall be taken by the M aster in m anner provided 
by section 84 o f this Act.



87. ;1 )  L t  t t c r s  o f  c o n f i r m a t i o n  g r a n t e d  t o  a n y  p e r s o n  a s  t u t o r
t e s t a m e n t a r y  o r  a s  c u r a t o r  n o m i n a t e  m a y  a t  a n y  t i m e  b e  r e v o k e d  a n d  
a n n u l l e d  - —

R evocat ion 
t>! let ters ol 
conf i rmat ion

f a :  b y  t h e  C o u r t  o n  p r o o f  t o  its  s a t i s f a c t i o n  t h a t  t h e  w i l l  o r
d e e d  i n  r e s p e c t  o f  w h i c h  t h o s e  l e t t e r s  h a v e  b e e n  g r a n t e d  to  
t h a t  p e r s o n  is n u l l  o r  h a s  b e e n  r e v o k e d  e i t h e r  w h o l l y  o r  in  
so  f a r  a s  r e l a t e s  t o  t h e  a p p o i n t m e n t  o f  s u c h  p e r s o n  a s  t u t o r  o r  
c u r a t o r  o r  t h a t  s u c h  p e r s o n  w a s  n o t  l e g a l l y  q u a l i f i e d  f o r  t h e  
a p p o i n t m e n t ;

; b  i b y  t h e  M a s t e r  u p o n  p r o d u c t i o n  t o  h i m  o f  a  w i l l  o r  d e e d  
o f l a t e r  d a t e  t h a n  t h e  w i l l  o r  d e e d  i n  r e s p e c t  o f  w h i c h  t h o s e  
l e t t e r s  w e r e  g r a n t e d ,  i f  a p p l i c a t i o n  b e  m a d e  b y  a  t u t o r  o r  
c u r a t o r  n o m i n a t e d  i n  t h a t  l a t e r  w i l l  o r  d e e d  w h o  is c a p a b l e  
a n d  q u a l i f i e d  so  t o  a c t .

(2 )  L e t t e r s  o f  c o n f i r m a t i o n  g r a n t e d  to  a n y  p e r s o n  a s  t u t o r  d a t i v e  
m a y  a t  a n y  t i m e  b e  r e v o k e d  a n d  a n n u l l e d  b y  t h e  M a s t e r  o n  p r o ­
d u c t i o n  t o  h i m  o f  a n y  v a l i d  w i l l  o r  d e e d  b y  w h i c h  a n y  o t h e r  p e r s o n  
w h o  is t h e n  l e g a l l y  c a p a b l e  a n d  q u a l i f i e d  a n d  w h o  c o n s e n t s  t o  a c t  a s  
t u t o r  h a s  b e e n  l e g a l l y  n o m i n a t e d  t u t o r  t e s t a m e n t a r y  o f  t h e  m i n o r  
c o n c e r n e d :

P r o v i d e d  t h a t  i f  t h e  w i l l  o r  d e e d  h a s  n o t  b e e n  p r o d u c e d  p r i o r  t o  
l e t t e r s  o f  c o n f i r m a t i o n  h a v i n g  b e e n  g r a n t e d  t o  t h e  t u t o r  d a t i v e  
o w i n g  t o  t h e  f a u l t  o r  n e g l i g e n c e  o f  t h e  p e r s o n  t h e r e i n  a p p o i n t e d  
t u t o r  t e s t a m e n t a r y ,  t h a t  p e r s o n  s h a l l  b e  p e r s o n a l l y  l i a b l e  f o r  a n d  m a y  
b e  c o m p e l l e d  b y  t h e  M a s t e r  o r  a n y  p e r s o n  r e l a t e d  t o  t h e  m i n o r  to  
p a y  t o  t h e  m i n o r ’s e s t a t e  a l l  e x p e n s e s  w h i c h  h a v e  b e e n  i n c u r r e d  in  
r e s p e c t  o f  a n d  w i t h  r e f e r e n c e  t o  t h e  a p p o i n t m e n t  o f  t h e  t u t o r  d a t i v e .

88. (1 )  I f  i t  c o m e s  t o  t h e  k n o w l e d g e  o f  t h e  M a s t e r  t h a t  t h e r e  is
w i t h i n  B o t s w a n a  a n y  e s t a t e  o r  p r o p e r t y  b e l o n g i n g  t o  a n y  p e r s o n  
w h o s e  w h e r e a b o u t s  a r e  u n k n o w n  a n d  w h o m  h e  b e l i v e s  t o  b e  
p e r m a n e n t l y  a b s e n t  f r o m  B o t s w a n a  w i t h o u t  h a v i n g  a  l e g a l  r e p r e s e n ­
t a t i v e  t h e r e i n ,  t h e  M a s t e r  m a y  c a u s e  t o  b e  p u b l i s h e d  i n  t h e  G a z e t t e  
a n d  i n  s u c h  o t h e r  m a n n e r  ( i f  a n y )  a s  h e  m a y  t h i n k  f i t  a  n o t i c e  c a l l i n g  
o n  a l l  w h o m  i t  m a y  c o n c e r n  t o  a t t e n d  b e f o r e  h i m  a t  t h e  t i m e  a n d  
p l a c e  t h e r e i n  s p e c i f i e d  t o  s e e  l e t t e r s  o f  c o n f i r m a t i o n  g r a n t e d  to  
s o m e  p e r s o n  t o  b e  a p p o i n t e d  b y  h i m  c u r a t o r  d a t i v e  o f  t h e  p r o p e r t y  
of s u c h  a b s e n t  p e r s o n  a n d  t h e  M a s t e r  s h a l l  a t  t h e  t i m e  a n d  p l a c e  so  
s p e c i f i e d  a p p o i n t  b y  l e t t e r s  o f  a p p o i n t m e n t  i n  t h e  f o r m  " D ”  i n  t h e  
F i r s t  S c h e d u l e  t o  t h i s  A c t  a  f i t  a n d  p r o p e r  p e r s o n  t o  b e  s u c h  c u r a t o r  
d a t i v e  a s  a f o r e s a i d :

Appointment 
of curator 
dative of 
property 
belonging to 
absent person



Appointment 
o f curator ad 
litem by the 
Court and of 
curator bonis 
by Master

Security for 
due adminis­
tration by 
tutors and 
curators

P r o v i d e d  t h a t  i f  t h e  o n l y  p r o p e r t y  k n o w n  b y  t h e  M a s t e r  t o  b e l o n g  
t o  t h e  p e r s o n  b e l i e v e d  t o  b e  a b s e n t  c o n s i s t s  o f  m o n e y  p a y a b l e  to  
h i m  b y  t h e  e x e c u t o r  o f  a  d e c e a s e d  p e r s o n  o r  b y  t h e  t r u s t e e  o f  a n  
i n s o l v e n t  e s t a t e  t h e  M a s t e r  s h a l l  n o t  t a k e  a n y  s u c h  p r o c e e d i n g s  as  
a f o r e s a i d .

(2 )  L e t t e r s  o f  a p p o i n t m e n t  g r a n t e d  u n d e r  t h i s  s e c t i o n  to  a 
c u r a t o r  d a t i v e  s h a l l  a u t h o r i z e  h i m  t o  t a k e  c u s t o d y  a n d  c h a r g e  o f  a l l  
t h e  s a i d  p e r s o n ’s p r o p e r t y  w h e r e v e r  s i t u a t e  w i t h i n  B o t s w a n a .

89. ( 1 )  N o t h i n g  i n  t h i s  P a r t  c o n t a i n e d  s h a l l  p r e v e n t  t h e  C o u r t  
f r o m  a p p o i n t i n g  a  c u ra to r a d  litem  t o  a n y  p e r s o n  w h e n e v e r  a n d  in  t h e  
s a m e  m a n n e r  i n  a l l  r e s p e c t s  a s  s u c h  a n  a p p o i n t m e n t  m i g h t  b y  law- 
h a v e  b e e n  m a d e  b y  t h e  C o u r t  i f  t h i s  A c t  h a d  n o t  b e e n  p r o m u l g a t e d .

(2 )  W h e n e v e r  e x p e d i e n t  t h e  M a s t e r  m a y  a p p o i n t  a  cu rato r  

bo n is  t o  t a k e  t h e  c u s t o d y  a n d  c h a r g e  o f  a n y  p r o p e r t y  w h e r e v e r  
s i t u a t e  w i t h i n  B o t s w a n a  u n t i l ,  f o r  t h e  d u e  a d m i n i s t r a t i o n  a n d  
m a n a g e m e n t  o f  t h e  s a m e ,  l e t t e r s  o f  c o n f i r m a t i o n  h a v e  b e e n  g r a n t e d  
t o  s o m e  p e r s o n  a s  t u t o r  t e s t a m e n t a r y  o r  d a t i v e ,  o r  a s  c u r a t o r  
n o m i n a t e  o r  d a t i v e ,  i n  m a n n e r  h e r e i n b e f o r e  p r o v i d e d .

90. ( 1 )  E v e r y  t u t o r  d a t i v e  o r  a s s u m e d  t u t o r  a n d  e v e r y  c u r a t o r  
d a t i v e  a n d  cu ra to r b o n is  s h a l l ,  b e f o r e  h e  e n t e r s  u p o n  t h e  a d m i n i s t r a t i o n  
o f  t h e  e s t a t e  o r  p r o p e r t y  c o n c e r n e d  a n d  t h e r e a f t e r  a s  t h e  M a s t e r  m a y  
r e q u i r e ,  f i n d  s e c u r i t y  f o r  t h e  d u e  a n d  f a i t h f u l  a d m i n i s t r a t i o n  a n d  
m a n a g e m e n t  o f  t h e  e s t a t e  o r  p r o p e r t y ,  t o  t h e  s a t i s f a c t i o n  o f  t h e  
M a s t e r  a n d  t o  s u c h  a n  a m o u n t  a s  i n  t h e  c i r c u m s t a n c e s  o f  e a c h  
p a r t i c u l a r  c a s e  a p p e a r s  t o  h i m  r e a s o n a b l e .

. (2 )  E v e r y  t u t o r  t e s t a m e n t a r y  a n d  c u r a t o r  n o m i n a t e  s h a l l  b e  
u n d e r  t h e  l i k e  o b l i g a t i o n  o f  f i n d i n g  s e c u r i t y  u n l e s s  —

( a )  h e  b e  t h e  p a r e n t  o f  t h e  m i n o r ;

( b )  h e  h a s  b e e n  n o m i n a t e d  b y  w i l l  e x e c u t e d  b e f o r e  t h e  7 t h  
J u l y ,  1 9 3 3 ,  a n d  h a s  n o t  b e e n  d i r e c t e d  b y  t h e  w i l l  t o  f i n d  
s e c u r i t y ;

(c )  h e  h a s  b e e n  n o m i n a t e d  b y  w i l l  e x e c u t e d  o n  o r  a f t e r  t h e  
s a i d  d a t e ,  a n d  t h e  t e s t a t o r  h a s  i n  s u c h  w i l l  d i r e c t e d  t h e  
M a s t e r  t o  d i s p e n s e  w i t h  s u c h  s e c u r i t y ; o r

( d )  t h e  C o u r t  s h a l l  o t h e r w i s e  d i r e c t .

(3 )  T h e  p r o v i s i o n s  o f  s u b s e c t i o n s  ( 3 ) ,  ( 4 )  a n d  ( 5 )  o r  s e c t i o n  3 5  
s h a l l  h e  d e e m e d  t o  b e  i n c o r p o r a t e d  in  t h i s  s e c t i o n .



91. (1 )  T h e  p r o v i s i o n s  o f  t h i s  A c t  i n  r e g a r d  t o  t h e  e l e c t i o n  a n d  
a p p o i n t m e n t  o f  t u t o r s  a n d  c u r a t o r s  s h a l l  a p p l y  t o  m a l e s  a n d  f e m a l e s .

(2 )  L e t t e r s  o f  c o n f i r m a t i o n  s h a l l  n o t ,  w i t h o u t  t h e  c o n s e n t  i n  
w r i t i n g  o f  h e r  h u s b a n d ,  b e  g r a n t e d  t o  a  w o m a n  m a r r i e d  i n  c o m ­
m u n i t y  o f  p r o p e r t y  o r  t o  a  w o m a n  m a r r i e d  o u t  o f  c o m m u n i t y  o f  
p r o p e r t y  w h e n  t h e  m a r i t a l  p o w e r  o f  t h e  h u s b a n d  is n o t  e x c l u d e d .

92. E v e r y  t u t o r ,  e i t h e r  t e s t a m e n t a r y  o r  d a t i v e ,  a n d  e v e r y  
c u r a t o r ,  e i t h e r  n o m i n a t e  o r  d a t i v e ,  w h o s e  e s t a t e  h a s  b e e n  s e q u e s ­
t r a t e d  a s  i n s o l v e n t  o r  a s s i g n e d  u n d e r  a n y  l a w ,  s h a l l  c e a s e  t o  e x e r c i s e  
o r  h o l d  o f f i c e  a s  t u t o r  o r  c u r a t o r  a f o r e s a i d  u n l e s s ,  b e f o r e  t h e  f i n a l  
s e q u e s t r a t i o n  o r  t h e  a s s i g n m e n t  o f  s u c h  e s t a t e ,  s u c h  t u t o r  o r  c u r a t o r  
h a s  f o u n d  s e c u r i t y  t o  t h e  s a t i s f a c t i o n  o f  t h e  M a s t e r  f o r  t h e  d u e  
a n d  f a i t h f u l  p e r f o r m a n c e  o f  h i s  d u t i e s  a n d  i f  n o  s u c h  s e c u r i t y  h a s  
b e e n  f o u n d  s u c h  t u t o r  o r  c u r a t o r  s h a l l ,  so  s o o n  a s  t h e  f i n a l  o r d e r  
f o r  t h e  s e q u e s t r a t i o n  o r  a s s i g n m e n t  h a s  b e e n  m a d e ,  ip so  fa c t o  b e  
r e m o v e d  f r o m  o f f i c e .

93. E  v e r y  t u t o r  a n d  e v e r y  c u r a t o r  s h a l l  m a k e ,  s i g n  a n d  t r a n s m i t  
to  t h e  M a s t e r  —

( a  ) w i t h i n  t h i r t y  d a y s  a f t e r  e n t e r i n g  u p o n  h i s  o f f i c e ,  a n  i n v e n t o r y  
o f  a l l  p r o p e r t y  w i t h i n  B o t s w a n a  b e l o n g i n g  t o  t h e  p e r s o n  
u n d e r  h i s  g u a r d i a n s h i p  o r  s u b j e c t  t o  h i s  a d m i n i s t r a t i o n ; a n d

( b )  a s  s o o n  a s  h e  h a s  k n o w l e d g e  t h a t  t h e r e  is  a n y  o t h e r  p r o p e r t y  
so  o w n e d  o r  s u b j e c t  t o  h i s  a d m i n i s t r a t i o n ,  a n  a d d i t i o n a l  
i n v e n t o r y  o f  s u c h  o t h e r  p r o p e r t y ,  

a n d  t h e  M a s t e r  m a y  d i r e c t  h i m  t o  f i n d  f u r t h e r  s e c u r i t y  u n d e r  s e c t i o n  
9 0  o f  t h i s  A c t .

94. E v e r y  t u t o r  a n d ,  i n  r e s p e c t  o f  t h e  p r o p e r t y  w h i c h  h e  h a s  
b e e n  a p p o i n t e d  t o  a d m i n i s t e r  b u t  n o t  o t h e r w i s e ,  e v e r y  c u r a t o r  
n o m i n a t e  o r  d a t i v e ,  w h o s e  a p p o i n t m e n t  h a s  b e e n  d u l y  c o n f i r m e d  
s h a l l ,  i n  a d d i t i o n  t o  a n d  i n  s o  f a r  a s  is c o n s i s t e n t  w i t h  t h e  p o w e r s  
c o n f e r r e d  a n d  t h e  d u t i e s  a n d  p e n a l t i e s  i m p o s e d  o n  h i m  b y  t h i s  A c t ,  
p o s s e s s  a l l  s u c h  p o w e r s  a n d  b e  s u b j e c t  t o  a l l  s u c h  d u t i e s  a n d  p e n a l t i e s  
a s  b e f o r e  t h e  c o m m e n c e m e n t  o f  t h e  P r o c l a m a t i o n  r e p e a l e d  b y  t h i s  
A c t  a  t u t o r  t e s t a m e n t a r y  w o u l d  b y  t h e  c o m m o n  l a w  o f  B o t s w a n a  
h a v e  p o s s e s s e d  a n d  b e e n  s u b j e c t  t o :

P r o v i d e d  t h a t  —

( a )  n o t h i n g  i n  t h i s  s e c t i o n  c o n t a i n e d  s h a l l  b e  c o n s t r u e d  a s  
c o n f e r r i n g  u p o n  a n y  c u r a t o r  n o m i n a t e  o r  d a t i v e  a n y  p o w e r  
o r  a u t h o r i t y  i n  r e s p e c t  o f  t h e  m a i n t e n a n c e ,  e d u c a t i o n ,  o r  
c u s t o d y  o f  t h e  p e r s o n  o f  a n y  m i n o r ,  e x c e p t  i n  so  f a r  a s  t h e

C ircum ­
stances under 
w hich women 
m ay be tutors 
or curators

Removal of 
insolvent 
tutors and 
curators

Inventories 
by tutors 
and curators

Duties and 
liabilities of 
curators



Restriction 
on alienation 
or mortgage 
of immovable 
property by 
natural 
guardian, 
tutor or 
curator

Restriction 
on purchase 
by tu tor or 
curato r of 
property 
adm inistered

s a m e  h a s  b e e n  s p e c i a l l y  c o n f e r r e d  u p o n  h i m  b y  o r d e r  o f  a  
c o m p e t e n t  C o u r t ;

( b )  e v e r y  t u t o r  t e s t a m e n t a r y  a n d  c u r a t o r  n o m i n a t e  s h a l l  i n  t h e  
d i s c h a r g e  o f  h i s  d u t i e s  a s  s u c h  o r  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  
e s t a t e  a n d  p r o p e r t y  u n d e r  h i s  g u a r d i a n s h i p  ( a s  t h e  c a s e  
m a y  b e )  c o n f o r m  t o  a n d  o b e y  e v e r y  l a w f u l  d i r e c t i o n  
c o n c e r n i n g  t h e  s a m e  w h i c h  h a s  b e e n  g i v e n  i n  t h e  w i l l  o r  
d e e d  b y  w h i c h  t h e  a p p o i n t m e n t  w a s  m a d e  o r  i n  a n y  o t h e r  
d o c u m e n t  d u l y  e x e c u t e d  b y  t h e  p e r s o n  w h o  m a d e  t h a t  w i l l  
o r  e x e c u t e d  t h a t  d e e d .

95. (1 )  N o  n a t u r a l  g u a r d i a n  s h a l l  a l i e n a t e  o r  m o r t g a g e  a n y  
i m m o v a b l e  p r o p e r t y  b e l o n g i n g  t o  h i s  m i n o r  c h i l d ,  a n d  n o  t u t o r  o r  
c u r a t o r  s h a l l  a l i e n a t e  o r  m o r t g a g e  a n y  i m m o v a b l e  p r o p e r t y  w h i c h  
h e  h a s  b e e n  a p p o i n t e d  t o  a d m i n i s t e r ,  u n l e s s  h e  is a u t h o r i z e d  t h e r e t o  
b y  t h e  C o u r t  o r  b y  t h e  M a s t e r  u n d e r  t h i s  s e c t i o n  o r ,  i n  t h e  c a s e  o f  a  
t u t o r  o r  c u r a t o r ,  b y  a n y  w i l l  o r  w r i t t e n  i n s t r u m e n t  b y  w h i c h  h e  h a s  
b e e n  n o m i n a t e d .

(2 )  T h e  M a s t e r  m a y  a t  a n y  t i m e  a u t h o r i z e  —

( a )  a n y  a l i e n a t i o n  o f  i m m o v a b l e  p r o p e r t y  b e l o n g i n g  t o  a  m i n o r  
o r  t o  a  p e r s o n  f o r  t h e  a d m i n i s t r a t i o n  o f  w h o s e  p r o p e r t y  a  
t u t o r  o r  c u r a t o r  h a s  b e e n  a p p o i n t e d ,  i f  t h e  v a l u e  o f  t h e  
p a r t i c u l a r  p r o p e r t y  t o  b e  a l i e n a t e d  d o e s  n o t  e x c e e d  f o u r  
t h o u s a n d  r a n d  a n d  t h e  a l i e n a t i o n  w o u l d  b e  i n  t h e  i n t e r e s t  o f  
t h e  m i n o r  o r  o f  s u c h  p e r s o n ,  a s  t h e  c a s e  m a y  b e ; a n d

( b )  a n y  m o r t g a g e  o f  a n y  s u c h  i m m o v a b l e  p r o p e r t y  t o  a n  a m o u n t  
n o t  e x c e e d i n g ,  i n  t h e  c a s e  o f  a n y  o n e  s u c h  m i n o r  o r  p e r s o n ,  
f o u r  t h o u s a n d  r a n d ,  i f  t h e  m o r t g a g e  is  n e c e s s a r y  f o r  t h e  
p r e s e r v a t i o n  o r  i m p r o v e m e n t  o f  t h e  p r o p e r t y  o r  f o r  t h e  
m a i n t e n a n c e ,  e d u c a t i o n  o r  o t h e r  b e n e f i t  o f  s u c h  m i n o r  o r  
p e r s o n ,  a s  t h e  c a s e  m a y  b e .

96. I f  a n y  t u t o r  o r  c u r a t o r  o r  t h e  s p o u s e ,  p a r e n t ,  c h i l d ,  p a r t n e r ,  
e m p l o y e r ,  e m p l o y e e  o r  a g e n t  o f  a n y  t u t o r  o r  c u r a t o r ,  p u r c h a s e s  
a n y  p r o p e r t y  w h i c h  s u c h  t u t o r  o r  c u r a t o r  h a s  b e e n  a p p o i n t e d  t o  
a d m i n i s t e r ,  t h e  p u r c h a s e  s h a l l ,  s u b j e c t  t o  t h e  t e r m s  o f  a n y  w i l l  o r  
w r i t t e n  i n s t r u m e n t  b y  w h i c h  h e  h a s  b e e n  n o m i n a t e d ,  b e  v o i d ,  
u n l e s s  i t  h a s  b e e n  c o n s e n t e d  t o  o r  is  c o n f i r m e d  b y  t h e  C o u r t  o r  t h e  
M a s t e r .



97. E v e r y  t u t o r  d a t i v e ,  e v e r y  c u r a t o r  d a t i v e ,  a n d  e v e r y  cu ra to r  

b o n is  a n d ,  s u b j e c t  t o  t h e  t e r m s  o f  t h e  w i l l  o r  d e e d  b y  w h i c h  h e  w a s  
a p p o i n t e d ,  e v e r y  t u t o r  t e s t a m e n t a r y  a n d  e v e r y  c u r a t o r  n o m i n a t e  
s h a l l  f o r t h w i t h  p a y  o v e r  t o  t h e  M a s t e r  a l l  m o n e y s  s u b j e c t  t o  h i s  
a d m i n i s t r a t i o n  a n d  n o t  r e q u i r e d  f o r  t h e  i m m e d i a t e  p a y m e n t  o f  t h e  
d e b t s  o f  t h e  e s t a t e  o r  t h e  i m m e d i a t e  m a i n t e n a n c e  o f  t h e  p e r s o n  to  
w h o m  t h e  m o n e y  b e l o n g s .

98. E v e r y  t u t o r  a n d  e v e r y  c u r a t o r  s h a l l ,  o n  o r  b e f o r e  t h e  
f i f t e e n t h  d a y  o f  F e b r u a r y  i n  e v e r y  y e a r ,  l o d g e  w i t h  t h e  M a s t e r  a  j u s t ,  
t r u e ,  a n d  e x a c t  a c c o u n t  o f  h i s  a d m i n i s t r a t i o n  u p  t o  t h e  t h i r t y - f i r s t  
d a y  o f  D e c e m b e r  l a s t  p r e c e d i n g ,  s u p p o r t e d  b y  v o u c h e r s ,  t o g e t h e r  
w i t h  a  t r u e  c o p y  o f  t h a t  a c c o u n t  :

P r o v i d e d  t h a t  t h e  s u r v i v o r  o f  t w o  s p o u s e s  t o  w h o m  t h e  p r e ­
d e c e a s i n g  s p o u s e  h a s  b y  w i l l  o r  o t h e r  l a w f u l  i n s t r u m e n t  e n t r u s t e d  

. t h e  a d m i n i s t r a t i o n  o f  t h e i r  j o i n t  e s t a t e  d u r i n g  t h e  m i n o r i t y  o f  t h e i r  
c h i l d r e n  s h a l l  n o t  i n  a n y  c a s e  b e  r e q u i r e d  t o  l o d g e  a n y  s u c h  a n n u a l  
a c c o u n t  i n  m a n n e r  a f o r e s a i d ,  a n y t h i n g  t o  t h e  c o n t r a r y  i n  t h i s  
s e c t i o n  n o t w i t h s t a n d i n g .

99. E v e r y  t u t o r ,  e i t h e r  t e s t a m e n t a r y  o r  d a t i v e ,  a n d  e v e r y  
c u r a t o r ,  e i t h e r  n o m i n a t e  o r  d a t i v e ,  s h a l l ,  i n  r e s p e c t  o f  h i s  a d m i n i s ­
t r a t i o n  a n d  m a n a g e m e n t  o f a n y  e s t a t e ,  b e  e n t i t l e d  t o  c l a i m ,  r e c e i v e ,  o r  
r e t a i n  o u t  o f  t h e  a s s e t s  o f  t h a t  e s t a t e  a  r e a s o n a b l e  r e m u n e r a t i o n  f o r  h i s  
c a r e  a n d  d i l i g e n c e  in  t h a t  a d m i n i s t r a t i o n  a n d  m a n a g e m e n t .  A l l  s u c h  
r e m u n e r a t i o n  s h a l l  b e  a s s e s s e d  a c c o r d i n g  t o  a  t a r i f f  f i x e d  b y  r e g u ­
l a t i o n ,  a n d  s h a l l  b e  t a x e d  b y  t h e  M a s t e r .

100. S e c t i o n s  2 8  ( 4 ) ,  3 4 ,  5 7  ( 3 )  a n d  6 4  s h a l l  m u t a t i s  m u t a n d i s  
a p p l y  w i t h  r e f e r e n c e  t o  t u t o r s  a n d  c u r a t o r s :  P r o v i d e d  t h a t  —

( a )  a n y  r e f e r e n c e  i n  a n y  o f  t h e  s a i d  s e c t i o n s  t o  a  w i l l  s h a l l  f o r  
t h e  p u r p o s e s  o f  i t s  a p p l i c a t i o n  u n d e r  t h i s  s e c t i o n ,  i n c l u d e  a 
r e f e r e n c e  t o  a n y  w r i t t e n  i n s t r u m e n t  b y  w h i c h  t h e  t u t o r  o r  
c u r a t o r  c o n c e r n e d  h a s  b e e n  n o m i n a t e d ;  a n d

( b ) n o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  s e c t i o n  2 8  (4 )  a s  so  a p p l i e d ,  
l e t t e r s  o f  c u r a t o r s h i p  m a y  b e  g r a n t e d  t o  a  m a r r i e d  w o m a n  
a s  c u r a t r i x  o f  h e r  h u s b a n d  o r  h i s  p r o p e r t y ,  w i t h o u t  h i s  
c o n s e n t .

P A R T  V I
T H E  G U A R D I A N ’S  F U N D

101. ( 1 )  T h e  G u a r d i a n ’s F u n d  e s t a b l i s h e d  b y  s e c t i o n  9 1  o f  t h e  
A d m i n i s t r a t i o n  o f  E s t a t e s  P r o c l a m a t i o n  ( C h a p t e r  8 3 )  s h a l l  c o n t i n u e  
i n  e x i s t e n c e  a n d  s h a l l  c o n s i s t  o f  a l l  m o n e y s  —

( a )  i n  t h a t  f u n d  a t  t h e  c o m m e n c e m e n t  o f  t h i s  A c t ; o r

( b )  r e c e i v e d  b y  t h e  M a s t e r  u n d e r  t h i s  A c t  o r  a n y  o t h e r  l a w  o r  i n  
p u r s u a n c e  o f  a n  o r d e r  o f  C o u r t ;  o r
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(c) accepted by the M aster in trust for any known or unknown 
person.

(2) W henever any such money is received by the M aster he 
shall forthw ith  transm it th a t m oney to the A ccountant-G eneral 
who shall open in the books of the G u ard ian ’s F und an account with 
the person to whom or the estate to which tha t m oney belongs:

Provided th a t if i t  be not known to whom  any such money belongs 
or if, in the case o f m inor heirs, it be more convenient, the account 
m ay be opened in the nam e o f the estate from which tha t m oney is 
derived.

(3) T he G u a rd ian ’s F und shall, subject to any directions that 
m ay be given by the M aster in accordance w ith the provisions of 
this P art, be adm inistered by the A ccountant-G eneral.

102. (1) Every person carrying on business w ithin Botswana
shall in the m onth  o f J a n u a ry  in each year prepare and  publish as 
hereinafter provided a detailed statem ent ofall moneys am ounting  to 
one rand  and upw ards which were in his hands or in the hands of an 
agent on his behalf w ithin Botswana on the thirty-first day  of 
D ecem ber im m ediately preceding and which w'ere not his property  
or subject to any valid lien, but at the date o f the publication o f the 
said statem ent have rem ained unclaim ed for a period o f five years or 
more by the rightful owner.

(2) T h a t statem ent shall as far as practicable set forth the full 
nam e and  last known address of each of the owners aforesaid and 
shall be signed by the person carrying on business as aforesaid or 
some responsible person on his behalf and shall be published in the 
G azette.

(3) Every such person or his agent shall make an affidavit in the 
form " E ” in the First Schedule o fth is Act and shall as soon as m ay be 
after the publication of the statem ent, transm it the same together 
w'ith the evidence ofits publication as aforesaid and the said affidavit, 
to the D istrict Com missioner of the district in which is situate the 
head or principal office of the business, together with a true copy 
thereof and  the D istrict Com missioner shall cause the copy to be 
com pared w ith the original and if necessary corrected, au thenticate 
that copy w ith his signature, and transm it the original forthw ith to 
the M aster. I f  default be m ade in complying with any provision of 
this subsection the statem ent shall be deem ed not to have been 
published.

(4) After the expiration of three m onths from the date of such 
publication, all such moneys still rem aining unclaim ed shall, after



deduction of the cost o f publication apportioned  as far as possible 
am ong the owners, be deposited forthw ith  in the G u ard ian ’s F u n d ; 
and, subject to the provisions of this Act, all such unclaim ed moneys 
shall be held by the A ccountant-G eneral for account o f the rightful 
owners.

(5) If any person fails to publish the statem ent m entioned in this 
section or to pay into the G u a rd ian ’s Fund any moneys which 
under this section ought so to be paid, as and  when the same ought 
respectively to be published or paid , then every person having the 
custody or control of such moneys or, in the case of an  association of 
persons o ther than  a partnersh ip , the secretary and  every director 
thereof w ithin Botswana or in the case o f a partnersh ip , every 
m em ber thereof w ithin Botswana shall be liable on conviction to a 
fine of one thousand rand  and to im prisonm ent for a period of 
twelve months.

(6) I f  default be m ade in publishing the statem ent aforesaid, 
or in paying such m oney into the G u ard ian ’s F und within a period to 
be fixed by the C ourt, the person liable for the default m ay be 
adjudged guilty o f contem pt of C ourt and dealt w ith accordingly.

103. In terest a t the ra te  o f four per centum  per annum  or at 
such ra te  as m ay from time to tim e be fixed by the M inister.respon­
sible for finance by notice in the G azette shall be allowed on the 
principal o f every sum o f m oney received by the M aster for account 
of any m inor, m ental p atien t or unborn heir or, if  the M inister so 
direct, on account o f any other person, from the first day o f the 
m onth following th a t in which the money has been so received and 
until the am ount becomes legally claim able:

Provided th a t on the thirty-first day o f M arch  in each year the 
interest th a t has become due on any moneys as aforesaid shall be 
added to the capital in the books of the G u ard ian ’s F und, and  in 
case such interest is not draw n by the person entitled thereto 
previous to the thirty-first day of M arch following, interest shall be 
allowed on the accum ulated  sum.

104. T he G u a rd ian ’s F und shall be deem ed to be money 
available for investm ent which m ay be received for or on account of 
the G overnm ent, and the A ccountant-G eneral m ay from time to 
time a t the direction o f the M aster w ithdraw , for the purpose of 
paying any am ounts due and payable by the G u ard ian ’s F und, any 
p art of the working balances which are retained at the M aster’s 
disposal.
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105. T h e  M aster shall d irec t the A ccountan t-G eneral to pay  any 
sum  o f m oney standing to the cred it o f any  person or estate in the 
books o f the G u a rd ian ’s Fund  to the person by law  entitled  to receive 
the sam e:

Provided th a t the p a ren t o f a m inor child having m oney deposited 
in  the G u ard ian ’s Fund  shall not be entitled  to receive a  greater 
am ount o f the in terest due thereon th an  in the opinion o f the 
M aster has been reasonably necessary for the support and  advance­
m ent in  life of the m inor, regard  being had  to his circum stances and 
condition in life.

106. (1) I f  after careful enquiry  it appears to the M aster to be 
for the interest o f any m inor, the M aster m ay d irect the A ccountant- 
G eneral to pay  for the m ain tenance, education, or o ther benefit of 
th a t m inor an  am oun t which m ay be standing  to his cred it bu t this 
am oun t so paid  shall not, w ithout the sanction o f the C ourt, exceed 
four thousand ran d  in all.

(2) W henever it appears to the M aster th a t the in terest upon any 
am oun t standing  in  the G u a rd ian ’s F und to the cred it o f a m ental 
p a tien t is no t sufficient adequately  to provide for the m aintenance 
and  trea tm en t o f the m ental patien t, the M aster m ay direct the 
A ccountan t-G eneral to pay for those purposes so m uch of the 
cap ita l as, regard  being had  to the circum stances o f the m ental 
p atien t and  of the persons dependen t upon him , appears to the 
M aster to be ju st and  reasonable.

(3) T h e  M aster m ay, after consulting the guard ian , d irect the 
A ccountant-G eneral to pay to a person nom inated  by the M aster 
from the working balances referred to in section 104 any  sum of 
m oney belonging to a m inor for the purchase ofim m ovable property  
w ithin Botswana, if  he be satisfied th a t such purchase will be to the 
benefit of the m inor.

(4) N othing in this section contained shall au thorize the M aster 
to disregard the term s o f any valid will or o ther deed.

107. T he A ccountan t-G eneral shall in the m onth  o f Ju ly  in 
each year cause to be d raw n up a list o f all am ounts standing in the 
books of the G u ard ian ’s F und  w hich are claim able and  are u n ­
claim ed, shall cause the same to be inserted in the G azette, and shall 
forthw ith transm it two or m ore copies thereof to the M aster, who 
m ay cause the said list or any portion thereof to be published in such 
m anner as he deems most expedient, in any country  or countries to 
which any person or persons interested m ay be supposed to belong. 
In  the advertisem ents all persons shall be invited to subm it their 
claims to the M aster:



Provided th a t no am oun t w hich is less th an  one hundred  rand 
need be advertised m ore often than  once every five years.

108. W hen any  m oney w hich has been placed to the credit of 
any person or estate in the G u a rd ian ’s F und rem ains unclaim ed by 
any person having a ju s t and  lawful righ t thereto  for a period of 
thirty  years from  the d ate  w hen the sam e was so placed to credit or in 
the case of a m inor, from  the d ate  when he attains his m ajority , the 
claim shall lapse and  the m oney shall become forfeited to the State 
and m ay be ap p ro p ria ted  as p a r t of the revenue of Botswana.

P A R T  V II
M IS C E L L A N E O U S

109. (1) I f  any executor, adm inistrator, tu to r or cu ra to r fail to 
lodge his adm in istra tion  account w ith the M aster as and  when re­
qu ired  by this Act the M aster or any person having an interest in the 
adm inistration m ay apply  to the C ourt for an  order directing the 
executor, adm inistrator, tu to r or cu rato r to lodge his account, but 
before so applying, shall give to the executor, adm inistrator, tutor 
or cu rato r one m on th ’s notice, in w riting, ofhis in tention so to apply.

(2) An executor, adm inistrator, tu to r or cu rato r who receives 
such a notice m ay apply to the M aster for an extension of time 
wherein to lodge his account, and  the M aster m ay g ran t such 
extension as in the circum stances of the case he m ay think reasonable.

(3) I f  the M aster refuses any such extension of tim e and an 
application under subsection (1) of this section be m ade to the Court, 
and if upon th a t application  the C ourt be of opinion th a t an extension 
of tim e ough t to have been gran ted  by the M aster, the M aster or 
o ther person by w hom  the application was m ade shall nevertheless 
be entitled to his costs if there was sufficient time before the notice of 
the application  for the executor, adm inistrator, tu to r or cu ra to r in 
default to bring  in review by the C ourt the refusal o f the M aster to 
extend the time.

(4) T h e  costs ad judged to the M aster or such o ther person as 
aforesaid shall, unless otherw ise ordered by the C ourt, be payable by 
the executor, adm inistrator, tu to r or cu ra to r in default de bonis 
propriis and  he shall not be entitled, unless so authorized by the 
C ourt, to charge the same to the estate under his adm inistration.

110. Any executor, adm inistrator, tu to r or cu ra to r who, 
w ithout sufficient excuse, retains, and  fails as and  when required  by 
this Act to pay over, any moneys to the M aster or for the benefit of a 
m inor to any  o ther person, shall be liable to forfeit a t the instance of
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the M aster or such o th er person for the benefit o f  the estate, or 
(as the case m ay be) for the person to w hom  the m oney belongs, 
interest upon the am oun t of the default a t the ra te  of 12 per centum  
per annum  as from the com m encem ent o f the default.

111. (1) W henever any executor, adm in istrato r, tu to r or 
cu ra to r is ordered  to pay de bonis propriis the costs of any  proceedings 
institu ted  by the M aster, the M aster may, if he finds it impossible 
to recover the same from the executor, adm inistrator, tu to r or 
cu rato r, pay or o rder paym ent of such costs from any property 
subject to the adm inistration  o f the executor, adm inistrator, tu tor 
or cu ra to r in regard to w hich the proceedings were taken, or if 
there be no such property  available, from the G u ard ian ’s Fund.

(2) All costs incurred  by the M aster in the o rd inary  course of 
his duties under this Act or otherwise and  not recoverable by him 
from any other source, m ay be draw n by him  and  paid  out of the 
credit balance of the G u ard ian ’s Fund unless the C ourt in any case 
order tha t the costs be paid  by the M aster de, bonis propriis:

Provided th a t the M inister m ay specially authorize th a t any 
costs o rdered to be paid  by the M aster de bonis propriis be refunded to 
him  or m et out of the G u ard ian ’s Fund.

112. W henever by this Act the M aster is required  or authorised 
to take civil proceedings against any executor, adm inistrator, tu to r 
or cu rato r, he m ay proceed by way of application or m otion and m ay 
when so proceeding report to the C ourt in w riting the facts upon 
w hich he relies in stead o f stating them  in an  affidavit, any th ing  to the 
con trary  notw ithstanding in any law or rule of Court.

113. W henever in the course o f his duties the M aster finds it 
necessary to lay any facts before the C ourt otherw ise th an  upon 
formal application  or m otion, the M aster m ay lay those facts before 
the C ourt having jurisdiction by a report in w riting transm itted 
through the R egistrar o f the C ourt. T he C ourt m ay thereupon make 
such order as it thinks fit:

Provided tha t the C ourt m ay in every case, if it thinks fit, refer the 
report back to the M aster and require the same to be presented upon 
formal application in Court.

114. W henever any difference of opinion upon a question of 
law  arises between the executor or adm in istra to r and  the M aster 
in the d istribu tion  o f an  estate or p roperty  subject to adm inistration  
and  a m inor is interested in the decision of th a t question, the M aster



and  the executor or adm in istra to r m ay state a case in w riting for 
determ ination  by a Ju d g e  o f the H igh C ourt and  his de term in ­
ation shall be b ind ing  upon the M aster and  the executor or adm inis­
tra to r, w ithou t prejudice to the rights of o ther persons interested in 
the d is trib u tio n :

Provided th a t the Ju d g e  m ay refer the m atte r to the C ourt for 
argum ent.

115. Every appo in tm en t by the M aster o f  an executor, adm inis­
tra to r, tu to r or cu rato r, and  every o rder or decision of or taxation by 
the M aster u n d er this Act shall be subject to appeal to or review by 
the H igh C ourt upon  m otion a t the instance o f any person aggrieved 
thereby, and thereupon the H igh C ourt m ay confirm , set aside or 
vary the appo in tm en t, order, decision or taxation, as the case m ay be.

116. (1) Any person who —
(a) steals o r wilfully destroys, conceals, falsifies or dam ages any 

docum ent p u rpo rting  to be a will;
(b) wilfully makes any false inventory under this A ct;
(c) wilfully subm its to or lodges w ith the M aster any false 

account u nder this A c t;
(d) wilfully makes any false valuation  for the purpose o f this 

Act;
(e) when being in terrogated  u nder oath  under section 45, 

makes, w ith  reference to the subject in connection w ith 
w hich he is in terrogated  any statem ent w hich he knows to be 
false or which he does not know or believe to be t r u e ;

(f) being an executor or adm inistrator, wilfully distributes any 
estate or p roperty  otherw ise than  in accordance w ith the 
provisions of subsection (12) of section 61 or o f the relevant 
will or w ritten  instrum ent operating  inter vivos;

(g) contravenes or fails to com ply with the provisions of section 
17, section 18, section 19, section 21, section 39 or o f th a t 
section as applied  by section 78, subsection (13) o f section 
61, section 65, subsection (1) of section 73, subsection (2 ) of 
section 80, subsection (1) o f  section 82, the proviso to 
subsection (1) of section 85, section 93, section 98, or any 
order m ade by the M aster under section 20 or any order 
under subsection (1) o f section 66, or hinders o r obstructs 
any accoun tan t nom inated by the M aster in term s of 
p a rag rap h  (a) o f subsection (1) o f section 73 in the execution 
o f his d u ty ;
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(h) contravenes or fails to com ply w ith the provisions of sub­
section (4) of section 10, subsection (1) or (2) of section 14, 
section 23, section 25, section 26, section 42, subsection (1) 
o f section 61, o r any direction under subsection (2) o f section 
61, any provision of or notice under subsection (2) or (3) of 
section 50, or o f  th a t section as applied by subsection (2) or 
of section 74; or

(i) contravenes or fails to com ply w ith the provisions of sub­
section (1) or (2) o f  section 12, subsection (8) o f section 61, 
subsection (5) o f section 34 or o f th a t section as applied by 
subsection (1) o f section 78 or section 100, or w ith any notice 
under subsection (3) o f section 12, or fails w ithout reasonable 
excuse to com ply w ith a notice under parag rap h  (b) or 
subsection (1) o f section 45, or, having appeared  in answer 
to such notice, refuses to take the oath  or to sum bit to 
exam ination or to answer fully and satisfactorily any 
lawful question pu t to h im ;

shall be guilty o f an  offence and  liable on conviction —
(i) in the case o f an  offence referred to in parag raph  (a), 

to a fine o f two thousand ran d  and  im prisonm ent for 
seven years;

(ii) in the case of an  offence referred to in p arag rap h  (b),
(c), (d) or (e), to a fine of one thousand ran d  and 
im prisonm ent for five years;

(iii) in the case o f an offence referred to in p arag raph  (f) 
or (g ), to a fine of two hundred  ran d  and  im prisonm ent 
for twelve m onths;

(iv) in the case or an offence referred to in p arag rap h  (h), 
to a fine o f one hundred  ran d  and im prisonm ent for 
six m o n th s; and

(v) in the case o f an  offence referred to in parag raph  (i), 
to a fine of fifty ran d  and im prisonm ent for three 
months.

(2) T he C ourt convicting any person for failure to perform  any 
ac t required  to be perform ed by him  by or under this Act may, 
in addition  to any penalty  which it imposes, o rder such person to 
perform  such act w ithin such period as the C ourt m ay fix.



117. (1) Every surviving spouse o f a m arriage in com m unity  of 
p roperty  who wilfully neglects to cause an  inventory o f the jo in t 
estate to be m ade in  m anner and  w ithin the period in this Act 
provided, or knowingly om its to en ter in th a t inventory any article 
of p roperty  whatsoever, shall in the d istribution of tha t estate 
forfeit all righ t to and share in the property  so om itted  in the in ­
ventory.

(2) Every loss which has been caused by the destruction or 
deterioration  of any such property  so om itted  in the inventory shall 
in the d istribu tion  of the estate fall upon and be borne by the 
surviving spouse solely and exclusively:

Provided th a t nothing in this section contained shall exem pt any 
person who wilfully or for any fraudulen t purpose makes or causes 
to be m ade any  false inventory o f any such jo in t estate, from any 
penalty  or punishm ent otherwise by this Act or any o ther law  or by 
the com m on law provided for the offence o f m aking false inventories.

118. I t shall not be com petent for any executor or tu to r to 
substitute or surrogate any other person to act in his place.

119. T he M aster in his official capacity shall be incapable 
of acting as executor, adm inistrator, tu to r or curator.

120. W hen an executor, adm inistrator, tu to r or cu rato r, having 
given to the M aster, has accounted to the M aster by m eans of an 
account supported  by vouchers, as by this Act required , for any 
assets the value o f which was taken into consideration by the M aster 
when the security was assessed, the M aster, upon his accepting and 
filing th a t account, m ay, ifh e  be satisfied that the security thereafter 
rem aining will be sufficient to cover the value o f the assets rem aining 
to be accounted for, reduce the am ount o f the security by any sum 
not exceeding the value as it appeared  to him  when the security was 
assessed of the assets so brought to account.

121. W here two spouses, m arried  in com m unity o f p roperty , 
have by their m utual will massed the whole or any specific portion 
of their jo in t estate, and  disposed o f it  after the dea th  of the survivor, 
conferring upon the la tter a fiduciary, usufructuary or o ther lim ited 
interest therein, then upon the dea th  of either of such spouses after 
the 7th of Ju ly , 1933, ad iation  and  the acceptance by the survivor of 
benefits under the will shall have the effect of conferring upon the
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heirs en titled  to the said p roperty  after the expiry o f the said lim ited 
interest the same rights in respect of the survivor’s half share of 
such p roperty  as they m ay by law possess in respect o f the half share 
w hich belonged to the spouse who has first died.

122. (1) Unless exem pted by the M aster every executor,
adm in istrato r, tu to r and  cu rato r shall, so soon as he has funds of the 
estate over and  above an  am oun t o f forty rand  in hand , open an 
account w ith  a bank in Botswana, in the nam e of the estate and 
shall pay  those funds and  all o ther funds of the estate thereafter 
received by him  into the said account not la ter than  one week after 
the first day  upon which it was reasonably possible for him  to pay 
in the am ount aforesaid. Every person who fails to com ply w ith the 
provisions of this section shall, a t the instance of the M aster or any 
person having an interest in the estate, pay to the estate interest a t the 
ra te  of twelve per centum  per annum  on the am ount so retained by 
him  as from the com m encem ent o f the default.

All cheques or orders for the paym ent of moneys out of such 
accounts shall tru ly  express the cause of paym ent and the nam es of 
the persons in whose favour they are drawn.

(2) T h e  M aster m ay a t all times require an  executor, adm inis- 
strator, tu to r or cu rato r to furnish him  w ith a bank statem ent or 
o ther sufficient evidence of the position of the said account.

(3) Pending the d istribu tion  o f an  estate being adm inistered 
by an  executor, he m ay, and  a t the direction of the M aster shall, 
invest a t in terest w ith an  institution, and upon terms, approved by 
the M aster, any  moneys belonging to the estate and not im m ediately 
required  for o ther purposes.

(4) Any person who fails to comply with the provisions of 
subsection (1) or any requirem ent or direction of the M aster under 
subsection (2) or (3) shall be guilty of an offence and liable on 
conviction to a fine o f one hundred  rand  and  im prisonm ent for 
six months.

(5) I f  upon the prosecution of an executor, adm inistrator, 
tu to r or cu ra to r for the theft or conversion of any property  subject to 
his adm inistration, it be proved tha t such property  was in the 
possession of such executor, adm inistrator, tu to r or cu rato r after 
his appo in tm en t as such, the onus shall lie upon him  to prove, if the 
said p roperty  was a sum of money, th a t the m oney was duly deposited 
in an  account as hereinbefore required and, if he fails to do so, he 
shall be liable, if  he be not convicted on the charge o f theft o r con­
version, to a fine o f double the am ount of such sum and to im prison-



m ent for six m onths, b u t such hne or im prisonm ent shall not relieve 
him  of the liability to pay interest in term s of subsection (1).

123. Any m eeting to be held in pursuance o f this Act before any 
District Com m issioner m ay in his absence be held before any public 
officer authorised by the M aster.

124. No ac t or omission of the M aster or of any officer employed 
in the M aster’s office, and no act or omission, in relation to any 
property  to transaction w ithin the purview  of this Act, of the 
R egistrar o f Deeds or of any officer em ployed in the Deeds Registry 
shall subject the G overnm ent, the M aster, the R egistrar of Deeds 
or any such officer as aforem entioned to any liability for any dam age 
sustained by any person in consequence of such act or omission:

Provided th a t if such act or omission is mala fide or if the M aster, 
the R egistrar of Deeds or any such officer as aforem entined has, in 
connexion w ith such act or omission in the course of his duties or 
functions, not exercised reasonable care and diligence, the G overn­
m ent shall be liable for the dam age aforesaid.

125. T he M inister m ay make regulations for the better carrying 
out o f the objects and  purposes of this Act and  for giving effect to its 
principles and  provisions, and  w ithout prejudice to the generality of 
the foregoing m ay make regulations —

(a) for the custody and  preservation of the records, securities 
and  valuable effects in the office of the M aster;

(b) as to the paym ent of m oney out of the working balances of 
the G u a rd ian ’s F und ;

(c) for the m anagem ent and good conduct of the business of and 
the practice and  procedure to be observed in the office of the 
M aster;

(d) regulating the application for and issue o f copies o f wills 
required  for the purposes o f section 57 or o ther purposes 
and the fees to be paid in respect thereof;

(e) as to the rem uneration  to be paid to executors, adm inis­
trators, tutors, curators and  sworn appraisers;

(f) prescribing m eans w hereby fees payable under this Act 
shall be paid ;

(g) prescribing any th ing  which is to or m ay be prescribed.

126. (1) Subject to the provisions o f section 28 (3) and  to the 
provisions of subsection (2) of this section, the adm inistration  of 
Estates P roclam ation is repealed.
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(2) Any letters of confirm ation g ran ted  u n d er the Adm inis­
tra tio n  o f Estates P roclam ation and in force at the com m encem ent of 
this A ct shall be deem ed to be letters o f confirm ation gran ted  under 
this Act.

(3) I f  the surviving spouse of any person —
(a) who died before the com m encem ent o f this A c t; or
(b) who dies after such com m encem ent b u t before twelve 

m onths from  the date  o f such com m encem ent have elapsed, 
leaving a will in terms o f w hich any  m inor child o f the person 
deceased and  such spouse is or will w hen born  be entitled  to 
any  m ovable p roperty  subject to usufructuary  o r fiduciary 
rights or any o ther like in terest in  favour of such spouse;

in tends to m arry  in circum stances w here a certificate u n d er section 56 
o f the A dm inistration o f Estates P roclam ation would, b u t for the 
repeal o f th a t Act by subsection (1) have been required  before the 
in tended  m arriage could be solem nized, the provisions o f the said 
section 56 shall apply  in relation to the in tended m arriage as if this 
Act had not been passed.



F I R S T  S C H E D U L E  
Form  “ A”

1 .

2 .

3.

4.
5 .

6 . 

7.

8 .

9.

10.

Pursuan t  to the provisions con ta ined  in the Adm inis tra t ion  of Estates Act 
N am e of the deceased
Birthplace an d  nationality  o f  the deceased
Nam es and  addresses ) F a th e r
o f  the parents  o f  the )
deceased ) M o th e r
Age of the deceased
O ccu p a t io n  in the life of the deceased, or, ) 
if  a wom an,  o f  her husband  )
O rd in a ry  place of residence of the deceased, ) 
or, if  a wom an,  o f  her husband  )
M arr ied  or unm arr ied ,  widower or widow
(a) N am e o f  surviving spouse (if any),  )

and whether  m arr ied  in com m unity  ) 
o f  property  or not )

(b) N am e or names, an d  approx im ate  
date  o f  dea th  of pre-deceased spouse 
or spouses

(c) Place of last marriage
T h e  day o f  the decease on

W here the person died ...........................................

N am e of children of deceased, and  ) 
whether  majors or minors )
State separately the children  born  o f  )

different marriages an d  give the da te  ) 
o f  bir th  o f  each m inor.  Nam es must ) 
be written out in full. I f  there are )
no children, and  e ither or  both parents  ) 
be dead,  then give the names and  )
addresses o f  the brothers and  sisters ) 
of  deceased )

years

)

19
(House
(Town o r  place 
(District

months

11. Has the deceased left any m ovable  property  ?
12. Has the deceased left an y  imm ovable  p roperty  ?
13. Is it estimated that the estate exceeds R600 in value?
14. H as the deceased left a will?

Dated  at the day  of 19
(Signature)

(State  in w ha t  capacity  and  w h e th e ra t  the time a t  o r  near  the place o f  death .)
This  notice must be filled up  an d  signed by the nearest  relative or connection o f  the deceased who shall a t  the 

time be at or near  the place o f  dea th  -  or  in the absence o f  such n ear  relative o r  connection, by the person who at 
or  immediately  after the dea th  shall have the chief charge  of the house in or the place at which the death  
occurred  a n d  m ust  be sent to the M aster ,  w ithin fourteen days o f  the death.



Form  “ B”
L E T T E R S  O F  A D M I N I S T R A T I O N

These are to certify t h a t  A.B. o f  has been du ly  a ppo in ted  the executor tes tam entary
(or dative, as the case m ay  be) an d  is hereby  authorised  as such to adm in is te r  the estate o f  the late C.D. w ho  died

at on the

Master o f the High Court.

this day  o f  19

F orm “ C”
L E T T E R S  O F  C O N F I R M A T I O N  O F  T U T O R S

These  are to certify th a t  A.B. o f  has been  du ly  ap po in ted  a n d  is hereby  authorised as such to
act as the tu to r  tes tam en tary  (or dative, as the  case m ay  be) o f  C .D .,  m inor  child of the late E.F.

Master o f the High Court.

this d ay  of 19

Form  “ D”
L E T T E R S  O F  C O N F I R M A T I O N  O F  C U R A T O R S  

These  a re  to certify th a t  A.B. o f  has been du ly  a ppo in ted  a n d  is he reby  authorised to act  as the
n o m ina te  o f  the  estate given (or bequea thed ,  as the case m ay  be) to C .D . by G .H .  (H ere  describe the deed  o f  
gift o r  bequest by  its d a te  o r  otherwise) or, as the case m ay  be, as the cu ra to r  da tive  o f  the estate o f  C .D.

Master o f the High Court.

this day  of 19

Form  “ E”
I ,  o f  (state capacity  o f  deponent)  make o a th  a n d  say

th a t  the re tu rn  o f  unc la im ed  moneys in the h and  o f  subscribed by  me a n d  published un d e r

the provisions o f  section 102 o f  the A dm inis tra t ion  o f  Estates Act, in the G azette  da ted  the day  of
, 19 is to the best o f  m y  knowledge a n d  belief a t rue  an d  complete  re tu rn  as required

by the said A c t ;  an d  th a t  du r ing  the year  ended  the  thirty-first  day  o f  D ecem ber  now last past no uncla imed 
moneys have  been transferred by o r  on  behalf  o f  the said o u t  o f  Botswana or p laced to any
suspense o r  o ther  account  with a view to evading the provisions o f  this Act and  th a t  all am ounts  which  ough t  to 
be included in the said re tu rn  are duly  included therein .

Sworn a t  this d ay  o f  19
Justice o f the Peace.



S E C O N D  S C H E D U L E
FEES

1. O n  all estates o f  deceased persons o r  estates u n d e r  tu to rsh ip  (except estates un d e r  the charge  o f  a cura to r  
bonis pending  the ap p o in tm en t  o f  an  executor) the gross value o f  which —

R  c

(a) exceeds R200, b u t  does not exceed R800 2 00

(b) exceeds R800, for every R200 or par t  thereof,
subject to a m ax im um  fee to be affixed to the l iquidation  account  50

(c l does not exceed R200  where adm in istra t ion  takes place, a fee in the discretion o f  the
Master, not exceeding 20 00
to be affixed to the inventory. 2 00

W here the deceased is one o f  two spouses m arr ied  in c om m unity  o f  property ,  the above 
fees shall be assessed upon one-half  of  the gross assets o f  such comm unity .

2. T he  following fees shall be payable  in respect o f  the docum en ts  or  services m entioned  —
(a) for Letters o f  Adm inis tra t ion , or Letters o f  Confirmation , as Executors Tes tam en tary ,

assumed or dative, or Certificate  o f  A p p o in tm en t  as c u ra to r  bonis, each 50
(b) for every edict including costs of  publication  in the Gazette  2 00
(c) for a t ten d in g  any meeting of next-of-kin, legatees or creditors, w h e th er  by the M aster  or

District Officer 1 00
(d) for taxing the rem unera t ion  of executors,  tutors, curators and  sworn appraisers upon every

rand  o f  fraction thereof o f  taxed a m o u n t  10
(e) for the M as te r ’s report ,  a fee in the discretion of the M aste r  from 50
(ft for extracts or copies o f  docum ents  m ade  or certified in the office o f  the M aste r  for the

first hu n d red  words 20
for each subsequent  one h u n d red  words or fraction thereof  10

(gi for b ind ing  the records o f  any  one estate accord ing  to the size thereof, a fee in the
discretion o f  the M aster  from 70 cents to 3 00

(h) for every let ter of  confirmation or certificate of  confirmation of an y  cu ra to r ,  trustee or tu to r  1 00
(i) for every certificate under  the h and  o f  the M aster  in respect o f  which no o ther  fee is

specially provided in this tariff 50
(j) for custody of any will du r ing  the tes ta to r’s lifetime 1 00
(k j for the inspection o f  the records o f  or  information  concern ing  any  one estate (except in the

case of the executor or cura to r  of such estate or his lawful agent)  20
(I) upon all unc la imed moneys paid into the hands o f  the M aster ,  pu rsu an t  to section 102 of 

this Act or  for account  o f  absent or  unknown creditors or  con tr ibu tors  o f  any  com pany ,  a 
commission upon the a m o u n t  paid in o f  5 per cent payble in cash, which shall be 
deducted  from the uncla imed moneys so paid  into the hands o f  the Master.

Passed by the N ational Assembly this day, the 30th M arch , 1972.

G .T . M a t e n g e ,
Clerk o f the National Assembly.


